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Foreword: 
 
Since 2004, Amnesty International Ireland has been working to 
promote the use of human rights to achieve social change in 
Ireland. We are working with others to build a sustainable future for 
Ireland based on a human rights based approach and on the 
concepts of equality, justice and non-discrimination.  
 
All of us are equally entitled to our human rights.  A society is 
judged by the extent to which we protect the rights of the most 
marginalized, by our standards of accountability and by the extent 
to which people are empowered to participate in making the 
decisions that affect them.  
 
Human rights are not just laws: they provide an approach that can 
show governments and society how to build a fairer, more just 
society. 
 
According to the UN Committee on Economic, Social and Cultural 
Rights, the real potential of human rights lies in the ability to 
change the way people perceive themselves and how they are 
treated. A rights framework presents problems as ‘violations’ and, 
as such, something that must not be tolerated. Violations are 
neither inevitable nor natural, but instead they arise from deliberate 
decisions and policies. By demanding accountability through human 
rights, we expose the hidden priorities and structures behind 
violations while challenging the conditions that create and tolerate 
poverty. 
 
In October 2008, Amnesty International Ireland organised the 
conference Human Rights, Human Dignity: Health and Housing in 

Ireland to further a debate about how we use human rights and 
international standards to guide Irish social policy.   
 
We were privileged to hear from international human rights experts, 
from the government Ministers for health and for housing, and from 
national and international practitioners who are implementing 
human rights based approaches in their work. From economic 
challenges to the failure of many to see rights as relevant to 
individual perspectives on dignity, the conference prompted much 
debate around the choices we make and the values that should 
inform them.   
 
I hope that this report adequately reflects the proceedings of the 
conference and the richness of the discussion. I would like to thank  
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everyone who made the conference happen, and all who played a 
part in what was an exciting and challenging debate over the two 
days and since.  
 
We are committed to continuing this debate, our wider work in this 
area, and to finding opportunities to work with other stakeholders to 
build an Ireland where human rights are a reality for all.  
 

 
 
Colm O’Gorman 
Executive Director, 
Amnesty International Ireland 
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Introduction and key issues: 
 

In recent years, Amnesty International has extended its mandate to 
encompass economic, social and cultural rights as well as civil and 
political rights. This additional focus has prompted Amnesty 
International Ireland to work on the application of human rights 
based approaches (HRBA) to economic, social and cultural rights 
issues in Ireland. This particular conference looked at how human 
rights and HRBA can inform government’s development of social 
policy and service delivery. 
 
On October 21 - 22 2008, Amnesty International Ireland hosted 
‘Human Rights, Human Dignity: Health and Housing in Ireland’ in 
Dublin. The conference demonstrated the interdependence and 
indivisibility of human rights, and the feasibility of using HRBA as a 
tool to achieving social justice in Ireland. Health and housing 
provided the focus over the course of both days, with international 
and national perspectives from human rights experts, government 
ministers, civil society and rights holders. 
 

 

What were the aims of the conference? 
 
The overall objectives of the conference for Amnesty International 
Ireland, and the audience were as follows: 
 

• Demonstration of the interdependence and indivisibility of 
human rights and the utility of HRBA as a tool to achieving 
social justice in Ireland; 

• Greater awareness of participants of international human 
rights law, particularly as applicable to the right to health and 
right to housing; 

• Exposition of international and national case studies of policy 
and practice; 

• Audience understanding and exploration of areas for domestic 
application of international human rights law, standards, 
HRBA and case studies; 

•  
 
• Proposals generated for potential HRBA frameworks for 

housing and health service provision in Ireland; 
• Identification of key moments / pressure points (on health 

and housing) for application of HRBA to feed in to; 
• Myths / Challenges to economic, social and cultural rights 

explored and addressed; 
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• Shift in thinking from NGO advocacy / campaigning on minor 
shifts to existing government policy to promotion of the use of 
the international human rights framework. 

 
 
What were the key messages of the conference? 
 
In this context, the conference aimed to emphasize the following 
key messages: 
 

• Access to housing and health services in Ireland are human 
rights issues. 

• Under human rights law everyone has the right to the highest 
attainable standard of mental and physical health and the 
right to adequate housing.  

• The Irish Government has committed to uphold these rights 
but has not delivered.  

• Increasingly individuals and organisations in Ireland are 
responding to issues of concern from a human rights 
perspective. 

• Amnesty International Ireland is highlighting human rights 
issues that affect people living in Ireland and working with 
local communities and policy makers to create solutions. 

• Amnesty International Ireland believes that human rights 
standards can provide solutions that work both for the 
individual and for the economy.  

• During periods of economic difficulty it is more important than 
ever to ensure that human rights standards underpin 
Government policy and planning. 

 
 
Format and Content:  
 
In order to meet the objectives set out for the conference while 
taking into account the needs of the audience, the conference 
included keynote speeches, workshop presentations and discussions 
on focused issue areas as well as round table and panel discussions. 
 
Day one focused on the future of healthcare in Ireland, the 
universal right to housing and the indivisibility of these human 
rights. The speakers included the current Minister for Health in 
Ireland and a former UN Special Rapporteur on the right to 
adequate housing. The speeches were followed by a panel 
discussion on the application of international standards to health in 
Ireland and concluded with workshops, which focused on the 
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implementation of human rights in the areas of health and housing 
in Ireland. The workshops introduced participants to the five 
concepts relating to ‘human rights based approaches (HRBA)’ and 
showed how HRBA can be used as a tool for implementing human 
rights principles associated with health and housing.  
 
Day two again focused on the indivisibility of rights and the process 
of developing human rights in practice. Speakers looked at the right 
to health as a human right, the future of housing in Ireland and the 
status of human rights in public services in Ireland and the 
application of legal rights to social policy.  Irish and UK government 
officials, academia and Justice O’Regan from the South African 
Constitutional Court gave their perspectives on these topics. Day 
two also included structured workshops, again centering on the five 
principles of HRBA. It concluded with closing remarks from Colm 
O’Gorman, Executive Director of Amnesty International Ireland.  
 
 
 
 
 

Conference Opening Remarks:   
 

 

 

 

   

 
Colm O’Gorman, Executive 
Director, Amnesty 
International Ireland 
 
The existence of poverty is not 
a natural side effect of 
economic development, or 
something inherent in a 
society or a culture. Poverty 
exists because of the political 
choices that are made, and 
Amnesty International seeks to 
challenge the human rights 

abuses that drive and deepen poverty. We are here together over 
the next two days to try and find solutions around two issues that 
affect every single person in Ireland – the right to housing and the 
right to health. 
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As we celebrate the 60th anniversary of the Universal Declaration of 
Human Rights it is timely to remember that it is in this declaration 
that we find human rights like housing and health expressed as 
intrinsically linked to and indivisible from rights like the right to 
vote, freedom of expression and freedom from cruel and degrading 
treatment. 
 
Unfortunately, rights like housing and health have for too many 
years been confined to the status of programmatic rights – deemed 
not quite as important as civil and political rights by Western 
governments in particular. Poverty is no less a human rights 
violation than torture, and unfortunately in our modern world, it is 
often the same people who experience both. We only have to look 
at the situation in Zimbabwe earlier this year when the Zanu PF 
denied access to food to families who wouldn’t vote the right way. 
 
There is no doubt that here in Ireland we have many of the human 
rights other people can only dream of. We have a stable democracy, 
a free press and an independent judiciary. Where we have seen less 
progress is in the delivery of commitments successive governments 
have signed up to under international law in areas like housing and 
health.  
 
Advocating for human rights in Ireland is a tricky business. We 
regularly hear of how community groups who speak out have their 
funding threatened. When Pavee Point rightly raised the 
humanitarian crisis faced by Roma families living on the M50 
roundabout, the Government instigated an investigation into how 
they were using their funding. In 2007, the broadcasting 
commission pulled Amnesty International’s radio ad for a public 
lecture by Noam Chomsky because it was deemed to be political 
advertising. If the Electoral Amendment Act were interpreted 
strictly, most NGOs would not be able to speak out for the people 
they work with. The most troubling recent development was the 
slashing of the budgets of the Equality Authority and the Irish 
Human Rights Commission. While we may have won the battle not 
to have the bodies merged, in the long run, through massive budget 
cuts of 43 and 24 per cent respectively, we may be losing the war 
to keep these two vital elements of our domestic human rights 
infrastructure alive. 
 
77I said earlier that we are coming together to find solutions, and 
Amnesty International is firmly committed to working with all 
partners: people who are right now experiencing housing and health 
deprivation, community groups, civil servants and political leaders. 
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Enshrining housing and health rights in legislation is not about 
creating a charter for lawyers’ fees or taking power for policy 
making away from our democratically elected representatives. It is 
about delivering services in a way that is underpinned by quality, 
transparency and equality of outcome as well as of access.  
 
We firmly believe that if social policy in Ireland is underpinned by a 
respect for human rights, we will deliver not just a more fair 
society, but also a more economically stable society. Human rights 
law dictates that the people most affected by an issue should be 
involved in creating the solutions. This will not happen in a climate 
where voices for human rights are being quashed. 
 
Finally, let us all be absolutely clear that human rights are not 
arbitrary concepts; they are legally binding covenants signed, on 
our behalf, by our Government. Ireland has been repeatedly 
criticised by the UN for not incorporating issues like the right to 
housing and the right to health into domestic legislation.  
 
We have seen the impact the imbalance of rights that currently 
exists can have on the whole economy. The right to property in the 
Constitution has been used to protect the wealth of a small number 
of individuals who became even wealthier through the zoning of 
development land, with no counterbalancing rights for the families 
priced out of the housing market and those who never had a chance 
of getting a foot on the property ladder. 
 
It is simply not acceptable for the Government to sign international 
covenants in our name and then to ignore them in the policy 
making of the country. We hope that through our dialogue over the 
next two days, and through our partnerships with individuals, 
organisations, and the Government, we can embrace human rights 
and put them firmly at the heart of how we make policies and who 
we believe ourselves to be here in Ireland. 
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Conference Proceedings – Day one 
 
Keynote speakers: 
 

o Des Hogan, Irish Human Rights Commission 
(IHRC) 

o Michael Mackey, Rights Holder 
o Miloon Kothari, Former UN Special Rapporteur 
o Freek Spinnewijn, FEANTSA 
o Mary Harney, Minister for Health and Children 

 
Chair: Noeleen Hartigan, Programmes Director, Amnesty 
International Ireland 
_______________________________________________ 

 
 
Speakers’ Presentations: 
 
 

 

 

Des Hogan, Irish Human 
Rights Commission (IHRC) 
 
The IHRC is an independent 
statutory body established 
under the Human Rights 
Commission Act 2000 to 
ensure that the human rights 
of all people in Ireland are 
promoted and protected in 
law, policy and practice. The 
IHRC is Ireland’s national 
human rights institution

recognised as such by the United Nations. Economic, Social and 
Cultural rights are central to the work of the IHRC. The starting 
point for us is that all human rights are universal, indivisible, 
interdependent and interrelated. The IHRC is of the view that the 
recognition of the indivisibility, interdependence and 
interrelatedness of human rights is essential to the effective 
delivery of human rights in Ireland. I think as Colm [O’Gorman] 
mentioned, poverty is a barrier to accessing a range of civil and 
political, economic, social and cultural rights, such as the right to 
vote, educational attainment and so forth.  
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In the developing world, the links between lack of water, basic 
nutrition, access to healthcare and mortality are obvious.  However, 
similar links can also be demonstrated in developed societies 
illustrated by the lower life expectancy of marginalized groups in 
Ireland, most notably, the Travellers. As many of you will recall, the 
IHRC in 2005 issued a discussion document entitled ‘Making 
Economic, Social and Cultural Rights Effective.’ This document was 
the focus of an international conference organised by the IHRC in 
December 2005 in Croke Park on economic, social and cultural 
rights and models of enforcement. We at the IHRC are delighted 
that Amnesty International is today taking forward the debate 
examining how human rights based approaches can inform 
Government’s development of social policy and service delivery. 
 
To set the context for the issues we will engage in over the next two 
days, let me sketch the historical background of the emergence of 
economic, social and cultural rights on this the 60th anniversary of 
the Universal Declaration of Human Rights (UDHR). The UDHR was 
the first stage in the process of setting out a comprehensive body of 
human rights law. The UDHR recognised civil, political, economic, 
social and cultural rights without distinction between the two sets of 
rights. The UDHR was intended to act as a statement of the ideals, 
which would underpin more detailed legal obligations to be set out 
in a human rights covenant. However, as the process of drafting a 
covenant began, divisions emerged in the form and substance of 
the covenant. As a result of the increasing divisions, the UN General 
Assembly decided to prepare two separate covenants, one dealing 
with civil and political rights (ICCPR) and one dealing with 
economic, social and cultural rights (ICESCR). Interestingly, this 
resolution still attempted to hold on to the principle of 
interdependence of all human rights by stipulating that the two 
covenants were to be submitted to the General Assembly 
simultaneously in order to ensure their simultaneous adoption and 
opening for signature.  
 
The ICESCR and ICCPR were adopted by the General Assembly in 
1966 and entered into force a decade later in 1976. The separation 
of the two covenants contributed to a growing sense of difference 
between the two sets of rights and the debate quickly became a 
victim of the polarised international politics of the Cold War. Since 
the 1970s there has also been a North/South dimension to this 
polarity, often centred around debates on the right to development. 
The focus of developed countries has been political and civil rights, 
while that of the developing world has been primarily economic, 
social and cultural rights. Developing nations have placed stronger 
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emphasis on the need of assistance for addressing the economic 
and social needs of their people, claiming that civil and political 
emphasis of developed nations is an unbalanced view of 
commitments contained in the UDHR. The debate has also focused 
on which is the more binding and important of the two covenants. It 
has been argued that civil and political rights are more important as 
they are justiciable; they can be argued in Court. Economic, social 
and cultural rights are mere unrealisable aspirations.  
 
However, it is important to remember the UN has held that the two 
sets of rights are indivisible, interrelated and interdependent and 
this has been consistently reaffirmed in countless UN resolutions. In 
1993, the Vienna World Conference on Human Rights examined the 
question of the relationship between the two sets of rights. A 
consensus view emerged that both civil and political rights and their 
economic, social and cultural counterpart are equally important. 
This consensus view was in fact reflected in the Vienna Declaration 
and programme of action. More recently, the founding resolution of 
the new Human Rights Council, which was adopted by the General 
Assembly in 2006, took over from the previous Commission on 
Human Rights, and reaffirmed this view while providing that all 
human rights must be treated in a fair and equal manner and on the 
same footing and with the same emphasis. Gladly, there has been a 
recognisable shift in approaches made by Member States of the UN 
and a steady move towards bringing economic, social and cultural 
rights in line with civil and political counterparts. 
 
The most significant development in recent years has been the 
creation and adoption of an Optional Protocol to the International 
Covenant on Economic, Social and Cultural Rights (ICESCR). The UN 
Committee on Economic, Social and Cultural Rights is the body of 
individual experts that monitors implementation of the Covenant.  
The Committee currently monitors the implementation of the 
Covenant by means of examining State reports. State parties are 
obliged to submit reports periodically setting out how the relevant 
provisions of the Covenant are being implemented. The Human 
Rights Committee monitors the implementation of the other 
Covenant, the ICCPR (International Covenant on Civil and Political 
Rights). The UN Committee on Economic, Social and Cultural Rights 
currently has no competence to consider individual complaints.  
 
However, with the entry into force of the Optional Protocol, 
complaints, also known as communications, may be made to the 
Committee by or on behalf of an individual or a group of individuals 
claiming to be victims of any of the economic, social and cultural 
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rights in the Covenant. In June this year, the Optional Protocol was 
adopted by consensus at the 8th session of the UN Human Rights 
Council. The Optional Protocol has now been forwarded to the UN 
General Assembly where it will be considered for adoption and 
opening for signature later this year. 
 
The significance of the Optional Protocol is highlighted by Louise 
Arbour, the then UN High Commissioner for Human Rights, at the 
closing of the UN session working group, which was established to 
draft the Optional Protocol. She stated that the Optional Protocol is 
the high point of the gradual trend towards recognition of the 
indivisibility and interrelatedness of all human rights. It will send a 
strong and unequivocal message about the equal value and 
importance of all human rights. Importantly, it will help put to rest 
the notion that legal or quasi-judicial remedies are not relevant for 
the protection of economic, social and cultural rights.  
 
Despite the repeated affirmations of various UN bodies about this 
interdependence, indivisibility and mutually reinforcing nature of all 
human rights, there remains significant opposition and indeed 
hostility at the national level to the legal enforcement of economic, 
social and cultural rights. The UN Committee of Economic, Social 
and Cultural Rights has indicated that the Covenant leaves to the 
discretion of individual states the manner in which they will 
implement the Covenant in their domestic legal order. The 
Committee has insisted however in its General Comment No.9 that 
the means through which this is done must be on par with which 
the state provides protection for other rights, for example, civil and 
political rights. Where a state fails to do so, they will have to 
provide a compelling justification for its failure. At this time, it is 
also important to remember that the Committee on Economic, 
Social and Cultural Rights has underlined the fact that even in times 
of severe resource constraint, whether caused by a process of 
adjustment of economic recession or by other factors, the 
vulnerable members of society can and indeed must be protected by 
the adoption of relatively low cost targeted programmes.  
 
The key requirement under Article 2 of the ICESCR states that a 
government should progressively achieve the full realisation of the 
rights recognised in the Covenant by all appropriate means 
including particularly, the adoption of legislation of measures. At the 
same time, the Committee of Economic, Social and Cultural Rights 
has noted in its General Comment No.3 that the adoption of 
legislative measures is by no means exhaustive of the obligations of 
member states. State parties should be open to the adoption of a 



  

 15

wide variety of measures to give effect to the rights recognised in 
the Covenant and to ensure that the appropriate means of redress 
and remedies are available for the violation of rights. We in the 
IHRC consider other appropriate means of progressively achieving 
the full realisation of the rights in the Covenant, can include such 
things as litigation, public mobilisation, standard setting, technical 
assistance and capacity building for NGOs to better lobby for 
economic, social and cultural rights. 
 
National human rights institutions, through their monitoring, 
reporting and quasi-judicial functions, have an important role to 
play in working towards the implementation of economic, social and 
cultural rights at the national level. In many ways in the 
international scene, 10-15 years ago there were between six and 
ten national human rights institutions in the world. There are now 
over 60 A status institutions, and there is quite a number of B and C 
status institutions after that. This is the additional layer from the 
international monitoring bodies bringing human rights down to the 
national level where national institutions are an important addition 
to monitor and promote human rights promotion and protection.  
 
So what is the role of national institutions? These can be multi-fold, 
monitoring, reporting, quasi-judicial functions. In some instances, 
national human rights institutions have been vested with a specific 
mandate in relation to monitoring the implementation of economic, 
social and cultural rights. Two examples: one example would be the 
South African Constitution, which requires state organs to provide 
the South African Human Rights Commission with information on 
the measures that have been taken by the Government towards the 
realisation of rights contained in the South African Bill of Rights 
concerning housing, healthcare, water, food, social security, 
education and the environment  
 
The second example is in India, where the Indian National Human 
Rights Commission has also been granted an innovative role to 
monitor Court orders by the Supreme Court in India. An interesting 
example of this was a referral by the Supreme Court to the Indian 
National Human Rights Commission the responsibility to supervise a 
protective home for girls and to monitor the homes compliance of 
the directions of the Court. The case arose from a petition that the 
living conditions in the home were abominable and that the girls 
were denied their right to live with basic human dignity. 
 
Before concluding, let me say a few words about the role of the 
IHRC and its ongoing work on economic, social and cultural rights in 
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Ireland. As mentioned earlier, economic, social and cultural rights 
are central to the work of the IHRC and are an important tool 
towards achieving social justice in Ireland. The publication of the 
discussion document on economic, social and cultural rights in 2005 
marked a key stage in the IHRC’s engagement with these rights and 
has continued to be a priority for us. The strategic plan 2007/2011, 
the second strategic plan of the Commission, places equal emphasis 
on the importance of civil and political, economic, social and cultural 
rights and recognises as a core value the universal, indivisible and 
interdependent nature of human rights. In an effort to ensure real 
and effective delivery of human rights, one of the IHRC objectives in 
the strategic plan is to proactively integrate consideration of 
economic, social and cultural rights in a wide range of groups 
including lone parents, older people, people with a disability and 
people who are homeless. The Enquiries and Legal Division of the 
IHRC has been particularly active in the promotion and protection of 
human rights including ESC Rights. One of the functions of the IHRC 
is to conduct enquiries.  
 
In April 2007, the IHRC published its first enquiry report. This report 
examined, inter alia, the rights to adequate social security including 
social insurance as provided for inter alia, in Article 9 of the 
ICESCR. The report entitled ‘The Self-Employed and the Old Age 
Contributory Pension’ enquired into the impact of certain provisions 
of social welfare legislation on the self-employed. The enquiry was 
conducted at the request of a retired self-employed couple who 
were obliged to make payments to contributory old age pension 
when they retired and then found that they were not entitled to 
benefit from those contributions. The enquiry concluded that 
International Human Rights standards has not been entirely 
respected in relation to the granting of the old age contributory 
pension and the enquiry made recommendations for the changes to 
the social welfare code.  
 
Three main human rights principles were considered in that enquiry 
report, including the right to social security under the ICESCR, the 
Revised European Social Charter and the Code for European Social 
Security. Also considered was the right to non-arbitrary interference 
of one’s personal rights under Article one of Protocol 1 of the 
European Convention on Human Rights and also the right not to be 
discriminated against on the grounds of age including under the 
ECHR, and the ICCPR. More recently the IHRC has decided to 
conduct a third enquiry into the extent of which human rights of 
certain persons with intellectual disabilities have been met. 
Substantive work on this enquiry is currently being undertaken.    
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Another function of the IHRC is to act as amicus curiae or ‘friend of 
the Court’ before the superior courts. This involves the Commission 
acting in suitable cases involving human rights issues. We have 
acted as amicus curiae in a number of cases, including in the area 
of health and housing in Ireland. For example, in 2007, the year up 
to the hearing of the case, the IHRC was involved as amicus curiae 
in the case of Lawrence and Others v. Ballina Town Council and 
Others. These proceedings involved a challenge to the Criminal 
Justice Public Order Act 1994, also known as the Criminal Trespass 
Legislation as amended, and other related matters including 
consideration of the extent to which local authorities may be obliged 
to provide appropriate accommodation to Traveller families.  
 
In its amicus brief to the Court, the IHRC focused on certain 
sections of the Criminal Justice Public Order Act 1994 as amended, 
which criminalizes the entry onto or occupation of land or bringing 
onto or placing an object on land without consent. Prosecutions 
under this Section 19c of the 1994 Act were pending against the 
plaintiffs in the case. The charges against the plaintiffs were actually 
withdrawn at a later date in the proceedings but not withstanding 
the fact that the criminal aspect of this case was resolved between 
the parties and the relief sought against the State in that regard 
was no longer a live issue. Mr. Justice Murphy in the High Court 
nevertheless made some interesting arbiter remarks. Among other 
things he noted that a criminal charge rather than a civil injunction 
might not be a proportioned response to the legitimate interests of 
all parties concerned. Briefly what is at issue there is Travellers, 
when there is no public halting sites, create a trespass if they go on 
private land.  This legislation also made it a trespass or offence to 
go on public land, so obviously the question is where can one go? It 
is a very interesting case because it actually brought the different 
levels of civil and political, economic, social and cultural rights, from 
the right not to be arbitrarily detained or imprisoned according to a 
non-recognisable international offence, through to the right to 
accommodation, the right to health, and the cultural rights of 
Travellers, which I will return to. 
 
A related point, relevant to the Commission’s enquiry and legal 
work in general in these cases is to know that the Commission has 
drawn on the evolving jurisprudence of the European Court of 
Human Rights concerning the recognition of social rights under that 
Convention, such as the right to respect family life under Article 8. 
Indeed this is a very important point to make, under Article 6, the 
right to a fair trial, the right to a fair hearing and Article 8, the right 
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to respect for one’s private and family life have indeed shown the 
European Court moving into the realm of social rights and this is an 
interesting way in which one can seek to advocate for or seek 
redress of social rights through the ECHR, which was traditionally 
seen as a Civil and Political Rights Convention.  
 
In relation to promoting the rights of persons with disabilities, the 
IHRC has been active both at the domestic level and at the 
international level in advancing the UN Convention on the Rights of 
Persons with Disabilities. One of our Commissioners, Professor 
Gerard Quinn is the UN focal point for disability among national 
human rights institutions and is helping Commissions around the 
world prepare for their responsibilities under the Convention. At the 
national level, the IHRC has also been active in encouraging the 
Government to ratify this important Convention, which is of central 
importance to protecting both the economic, social and cultural 
rights as well as the civil and political rights of persons with 
disabilities. 
 
Looking ahead to upcoming work of the IHRC, it is expected that 
Ireland will shortly submit its Third Periodic Report under the 
International Covenant on Economic, Social and Cultural Rights. The 
IHRC will monitor progress in this area closely and looks forward to 
engaging with the UN Committee on Economic, Social and Cultural 
Rights during the examination of Irelands Periodic Report in its 
capacity as a national human rights institution. Furthermore, the 
IHRC will shortly publish its joint research study with Pavee Point, 
which examines the right to enjoy cultural life for members of the 
Traveller community. This report explores different aspects of the 
right to enjoy cultural life under International Human Rights Law 
e.g. CERD, and it will examine the significance of this right for 
Travellers and the laws and policies that particularly affect them. 
The area of Cultural Rights is one where the indivisibility and 
interdependence of the various categories of rights is very apparent. 
Finally, the IHRC will continue to draw attention in Ireland to the 
Optional Protocol on Economic, Social and Cultural Rights and to 
encourage the Government to move towards signature and 
ratification of this important instrument. 
 
Once again, the recognition of the indivisibility, interdependence 
and interrelatedness of human rights is essential to the effective 
delivery of human rights in Ireland. The work of organisations such 
as Amnesty International highlights the importance and the need for 
recognition of core indivisibility of human rights.  
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Michael Mackey, Rights-holder 
 
The issue of housing in Ireland impacts many different groups that 
experience poverty and social exclusion. This includes people with 
disabilities, asylum seekers, homeless people, those on social 
welfare and low incomes, migrant workers, lone parents, Travellers, 
women and those living with H.I.V. People can become homeless for 
many reasons and more and more people are losing their homes 
through unemployment and debt. In Ireland, there are 43,000 
people on housing waiting lists while there must be over 20,000 
houses that are closed or otherwise boarded up.  
 
We all remember about the social care and all the social housing 
that was to come up with the government and the developers. Well, 
we’ve never seen any of those houses. The developers got away 
with it because they paid a fine. It was the same with the builders 
and their work with people with disabilities. It was never finished to 
an adequate standard. Their human rights have been tampered with 
in a bad way and this has to change because it can’t go on as it is.  
 
I am delighted to be here today with Amnesty International who is 
now involved in this project. They will be of great assistance to all 
those people who are homeless and living in poverty. The health 
situation is not good for people with disabilities, Travellers and 
homeless people. If somebody is sent to prison for misuse of drugs 
or whatever, he is homeless going in, and when he leaves prison, 
he is still homeless. Those who are admitted into a hospital leave 
the hospital with a prescription. A prescription to finish what they 
had already started before they went in. We need a platform for all 
those people, so that they can get counselling and help and find a 
place where they can call home—not on the streets, under a 
sleeping bag or in a cardboard box. I hope it will change. 
 
Last week, I was in Marseilles and now for the first time, the Council 
of Ministers left Brussels to come to Marseilles just to talk about 
poverty. We’re waiting on their outcomes. We don’t know what will 
happen. It was unfortunate that no Irish minister actually came to 
Brussels as they were too busy voting on the budget. I hope that all 
these problems will be solved sooner rather than later.  
 
 



 

Miloon Kothari, Former UN 
Special  Rapporteur  - “The 
Right to Housing” 
 

For those of you who may not 
be aware, Special Rapporteurs 
are mechanisms created by 
the United Nations Human 
Rights Council, which is the 
highest policy making body in 
the UN on human rights. It is 
an intergovernmental body, 

and in addition to its work on monitoring human rights globally, the 
council and preceding it, the Human Rights Commission, created a 
system of special procedures. These are individuals who in an 
honorary capacity carry out work on a range of rights arranging 
from torture and extra-judicial executions, to housing, health, food 
and so on. These are, as I mentioned, global mandates. What 
Rapporteurs primarily do is monitor and investigate the rights that 
are part of their mandate. They carry out country missions; they do 
regular communications with states; they prepare annual reports 
identifying obstacles to human rights, and they engage with the 
media and with institutions, ensuring that a human rights approach 
is adopted in policy and legal formulation.  
 
When I took on my work in the year 2000, the right to adequate 
housing had already received quite a lot of attention, particularly 
from the United Nations Committee on Economic Social and Cultural 
Rights, which monitors the Covenant on Economic, Social and 
Cultural Rights in the form of general comments and interpretations 
of the right to housing as reflected in the covenant. Number four 
had already recognised that the right to adequate housing meant 
much more than just four walls and a roof. It stated that it 
included: specs of security of tenure, access to public goods and 
services, access to environmental goods and services, affordability 
and having access to finance, habitability, a very clear link to living 
conditions, the right to health, accessibility, location and cultural 
appropriateness. In addition to that, the Committee had also in a 
general comment identified first evictions and displacement as a 
violation of the right to adequate housing. It stated that these 
should only take place in exceptional circumstances. There had also 
been before the year 2000, a great deal of civil society activity of 
parallel reports. They had been presented to different UN treaty 
bodies.  
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When I started, I actually had a body of work before me both from 
the UN and from civil society across the world. When accessing the 
work I decided that it was important for me to project the right to 
adequate housing not only as an economic, social and cultural right, 
but also as a civil and political right. In my first report, I proposed, 
based on this body of evidence and factual material, that there was 
a definition to the right of adequate housing. I stated that the 
human right to adequate housing is the right of every man, woman, 
youth and child to gain and sustain a secure home and a community 
in which to live in peace and dignity. The intention of this very 
broad, expansive and holistic definition was to capture the centrality 
of housing as a human right, the centrality of it to survival and the 
centrality of it to building life. I’m happy to report this definition and 
broad conception of this fundamental human right it encompasses 
has received validation from many different actors across the world. 
So taking that on, I proposed in my reports, to expand the notion of 
housing beyond the general comment number four to include 
elements such as freedom from disposition, access to information, 
capacity, capacity building, the right to resettlement for people who 
are living in dangerous conditions, and the rights to a safe 
environment, physical security and privacy.  
 
In the work that I carried out as Rapporteur I was also asked by the 
Commission on Human Rights in 2002 to carry out a global study on 
women’s rights to housing, land, property and inheritance. The work 
that we conducted on women and housing involved holding regional 
consultations with grassroots women, listening to their testimonies, 
having a dialogue and getting responses from governments and 
institutions on women’s rights to housing, property, land and 
inheritance. A number of main findings emerged, which are 
reflected in the reports. I am happy to mention that the Office of 
the High Commissioner for Human Rights will be publishing a book 
analysing the main findings of this study. In these findings, I found 
that across the world there was a cultural silence when it came to 
recognising the violations that women face every day in relation to 
these rights. Because of this, there is a distinct lack of participation 
of women in the policies that govern or dictate their lives.  
 
The second finding was that while there was growing global 
recognition of women’s rights to housing, land, property and 
inheritance, the gaps between the policy, legal recognition and the 
implementation of those rights on the ground, was growing. The 
third finding was that there is a very clear link between violence 
against women and the right to adequate housing. The fourth 
finding was that we live in a world where there are contrasting and 
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contradictory legal regimes, formal laws, religious laws, customary 
laws and there is a need for harmonisation of these for women. 
Finally, it was found that women suffer from multiple forms of 
discrimination, what is called in literature ‘the intersectional 
approach,’ is very important when designing policies for women.  
 
I also worked for a number of years in coming up with standards on 
evictions. In a long process of three years, we drafted UN principles 
and guidelines on development and market based evictions. These 
guidelines incorporated the standards available in international law 
but also went further to say that evictions should only happen in 
exceptional circumstances and with full justification and procedural 
guarantees. The guidelines enumerate detailed steps that have to 
be taken by states to protect human rights prior to, during and after 
evictions. They call for comprehensive eviction impact assessments 
to understand the scale of social dislocation that happens because 
of displacement. They call on states for an immediate obligation to 
guarantee security of tenure to all of those currently lacking titles to 
homes and land. In the current context of the global economic 
meltdown and the impact at national levels I think these guidelines 
can also be useful. For the first time, they call upon states to take 
intervening measures to ensure that market forces do not increase 
the vulnerability of low income and marginalized groups to forced 
evictions.  
 
The work of forced evictions has helped me to understand the skill 
or the range of obstacles that the right to housing faces. Through 
years of work, I have identified that homelessness is, of course, a 
major phenomenon across the world. I consider it the ultimate 
symptom of the lack of respect for the right to adequate housing. 
Poverty has become a common denominator in the experience of 
homelessness and those that are inadequately housed. With rapid 
economic globalisation and the worsening in equalities in housing 
and land ownership, it has become tragically clear that problems 
recently with global economic integration continue to grow. We’ve 
also seen the rapid process of urban gentrification and the creation 
of what I’ve called urban and rural apartheid, where more and 
more, we find the wealthy and the poor being segregated in places 
that they live. We found a colossal gap in the supply of formal 
sector housing, reductions in public housing expenditure and 
subsidies and a range of other obstacles. These also included the 
tendency to criminalize the homeless and the landless. Another 
huge obstacle was that very few countries have definitions of what 
constitutes a homeless person; very few countries have statistics on 
how many people have been displaced and for what reasons. There 
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is also a great lack of desegregated data in terms of the specific 
groups that are affected. A lack of information and analysis about 
the structural reasons for why people become homeless is a main 
issue.  
 
In the last two years of my mandate, I concentrated on the country 
missions to so-called “developed countries.” I visited Australia, 
Canada and Spain. First of all, I found that there is an obsession 
with the home ownership model to the detriment of other solutions 
that are needed for people, including social housing, public housing 
and other forms of housing. The other finding was that there are 
huge numbers of people on waiting lists for public housing. So the 
whole issue of affordability has become a major crisis fuelled by 
unbridled land and property speculation and corruption in land 
markets. I also noticed—and it’s ironic now that this is happening 
because it was very unpopular for me to talk about—the need for 
states to intervene in the market to regulate land and property.  
 
From these missions there are a number of recommendations that 
have come out that might be useful for the work here, specifically 
about the recognition of the scale of the problem and what steps 
need to be taken for promoting the right to housing in Ireland. 
These include the need for national coordinated housing strategies 
that are based on and underpinned by human rights instruments 
and principles, principles of non-discrimination and gender equality. 
It is necessary for a moratorium on evictions, particularly for people 
that are affected by the economic crisis. There is a need for 
collection of desegregated data particularly of vulnerable groups 
that would provide the government with the information needed to 
initiate policies consistent with human rights and constitution 
obligations.   
 
I noted in my reports that the privacy given to the home ownership 
model has had negative impacts on the realisation of the right to 
adequate housing. Firstly, it has marginalized sections of society 
that do not have enough means to purchase their homes. Those 
who face discrimination in these groups include women, low-income 
households, migrants, young people and elderly. Secondly, it has 
generated uncontrolled speculation that the functioning of the 
market in the current homeownership model and its possible 
negative impact on low income housing options should be seriously 
reflected upon. There is no alternative but for the government at all 
levels to more rigorously intervene in the market and regulate the 
market in land and housing to secure the effective implementation 
of the right to adequate, affordable and accessible housing.  
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Let me actually conclude by reflecting upon the severe impact on 
the creation of new vulnerabilities that we see because of the global 
economic meltdown. I have been looking at some recent documents 
from the United States where the crisis has hit hardest. The 
statistics show that over two million foreclosures of homes were 
reported in 2007 and the same amount is expected between 2008 
and 2009.  The crisis is seen purely as an economic crisis. However, 
a point that has largely been forgotten is the fact that thousands of 
homeowners and renters are becoming homeless since they have 
no remaining equity cushion and no other financial resources. They 
are being forced to either move in with relatives or become 
homeless on the streets or in local emergency shelters. Equally 
disturbing and unnoticed in this crisis is that while local city and 
county revenues have plummeted, the first budget cuts have been 
to health, mental health and homeless programs. These are the 
programs that those made homeless by this crisis will need to 
survive.  
 
There is a positive aspect as well. Three weeks ago, the county 
sheriff in the state of Illinois called for a moratorium on forced 
evictions because he says, “I cannot keep doing this and have a 
good conscience about carrying out the evictions.”  He has refused 
to evict innocent renters from foreclosed homes. He has criticized 
mortgage companies and said the law should protect victims of the 
mortgage meltdown. I firmly believe that the steps being taken at 
different national levels to bail out banks have a wrong focus. I 
think the people that should be penalised should be the bankers. I 
would go as far to say there should be prosecutions of chief 
executives that have led us to this crisis and what we see tragically 
is common people who are being penalised. The only way out of this 
is to insist on a rigorous human right to adequate housing approach 
and I think this current economic meltdown crisis perhaps offers us 
an opportunity to reinforce the message that human rights are the 
only solution.  
 
Freek Spinnewijn, FEANTSA - “Solving the Housing Crisis in 
Europe” 
 
In the right to housing and homelessness, it is important to make 
the link as we work with the issue of homelessness on a daily basis. 
Why is a housing rights approach or a human rights approach so 
necessary and more necessary than ever on the issue of 
homelessness? It is because there is a whole range of 
misconceptions about the issue of homelessness, which makes a 
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policy inadequate unless it is based on housing rights and human 
rights. There are a number of things that are often said and argued 
about homelessness, the difference between deserving and non-
deserving poor is very present still in homelessness policies. You 
will find countries where deserving and non-deserving homelessness 
has been enshrined in legislation. You don’t have to go very far—in 
England, for example.  
 
That homelessness is a choice, policy makers still think that people 
want to be homeless or some of them have chosen to live on the 
street. Very often people think that homeless people are people 
incapable of taking the lead in their own life. There is a lack of 
knowledge and expertise; homeless people usually have very 
limited political power and quite important, homeless people often 
have no alternative than to take the services that are offered to 
them. I think in Ireland homeless people might be relatively lucky in 
terms of service provision, but I have been to countries where that 
is not the case. It is often an invisible problem, and there is a level 
of corporate interest that needs to be protected from within the 
service provision. All these elements make it very, very difficult to 
have good homelessness policies unless they’re based on the right 
to housing. 
 
For us, it is important to make a shift from managing homelessness 
to ending homelessness and to link that to the right to housing. If 
you have homeless policies based on the right to housing, you 
inevitably come to the conclusions that you have to end 
homelessness as an outcome of public policies. In many countries 
that is still not the case. I’ll give you one example of how bad the 
situation can be in Europe. I was recently at the launch of the 
Prague strategy to end homelessness. There were three aims and 
objectives of that strategy enshrined in writing in that piece of 
policy. These were to reduce the spread of communicable disease, 
to reduce arson, and to reduce criminality. So even in a modern city 
like Prague if there is not a housing rights reflection, what kind of 
housing rights can be argued for? It is useful to look at some of the 
important human rights and housing rights instruments currently 
available. The ICESCR was already mentioned. Article 11 is very 
important and Miloon already mentioned General Comment 4 and 
General Comment 7. General Comment 4 is quite a comprehensive 
interpretation of what is the right to housing. I understand that 
Miloon wants to add things that have not been there, but if you take 
all the elements of the right to housing that are included in General 
Comment 4 you have a very solid, good basis for rights activists in 
Europe. 
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The monitoring also has been referred to and you have the country 
reports, but for me it is a little bit difficult to understand the 
process.  There is supposed to be a country report every five years, 
more or less, although these don’t always seem to stick to the 
timetable. There is a Special Rapporteur on the right to housing who 
has high ambitions to continue the work of Miloon. The country 
visits are quite an interesting resource because it gets the media 
attention, etc. Maybe one of the things that I would argue for is a 
little more country visits to Europe as well because there is a 
tendency in Europe for countries to see housing rights and the 
respect of the International Covenant as a development cooperation 
issue rather than a domestic issue, although I don’t want to argue 
against the importance of linking it to the development cooperation 
as well. Then there is, of course, the possibility to launch individual 
complaints, and that is an incredibly interesting resource. I tried to 
find where Ireland comes into the international instruments, and if 
you look at the country reports and the monitoring that has been 
done by the Committee recently on Ireland, it is quite general.  It 
can still be quite useful and I have the impression that these 
comments are under exploited, as they might be useful for policy-
making purposes.  
 
Then there is the Council of Europe; the Revised Social Charter is an 
interesting instrument and is a more interesting instrument than the 
International Covenant because it comes closer to the member 
states. There is Article 31, which is a very well formulated Article in 
our opinion. It reads, ‘with a view to ensuring the effective exercise 
of the right to housing the parties undertake to take measures 
designed,’ and then there are three different paragraphs to promote 
access to housing of an adequate standard, to prevent and reduce 
homelessness with a view to its gradual elimination that is quite a 
strong formulation in relation to homelessness, and to make the 
price of housing accessible to those without adequate resources. 
 
The scope of the Article, if you go beyond the actual text is a little 
bit difficult to understand.  There has been a framework for member 
states to report under the Article, which explains already to some 
extent how the Article has to be interpreted and the link with Article 
11 of the International Covenant is quite clear. Also, there is 
growing case law; I don’t know if you can call it case law when 
dealing with the Social Charter, which explains what the scope of 
the Article is. 
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There you also have monitoring mechanisms with country reports, 
and it is interesting, and it doesn’t get taken up by NGOs and other 
stakeholders that countries get bad publicity in these reports—
countries like France.  For instance, France in a recent report has 
been convicted of not respecting a right because it did not have 
enough accessible social housing. What is interesting is that France 
is a country with 20% social housing and it still gets convicted 
because there is not enough accessible social housing. 
 
There are also good examples. I have found one country that has 
been found to be in conformity with all three paragraphs of the 
Article and that is Finland. So maybe it is quite useful to look at 
what happens in Finland and get some inspiration about how it 
works and how you can be in conformity with the right to housing, 
because often it is assumed it is impossible. Then there is a 
collective complaints mechanism, which allows European NGOs to 
launch complaints against countries. We have recently launched a 
complaint against France, which has some impact. Let’s not forget 
that there is a Commissioner for Human Rights in the Council of 
Europe who has increasing interest in the right to housing. That 
should be exploited. 
 
If I come back to Ireland, and that might be a disappointment here, 
Ireland has ratified the Revised Social Charter but not Article 31, 
which is the right to housing.  The argument at that time was that it 
was not entirely clear what the scope of the Article was and they 
wanted to know what it was before ratifying it. Now with the 
increasing case law and the clarity about the scope, maybe there is 
time for Ireland to reconsider its decision and maybe also ratify 
Article 31.  The Fundamental Charter of Human Rights is probably 
the weakest instrument at the moment but a strong instrument in 
the future. Some of you may have not heard of it, but it exists. 
Article 34 paragraph 3 reads ‘in order to combat social exclusion 
and poverty, the European Union recognises and respects the right 
to social and housing assistance.’  This is not the right to housing 
but the right to housing assistance, so it is interesting to look at 
what the scope of the Article could actually be.  
 
If you look at the history of the negotiations, there was a proposal 
from the UK, first proposal was the right to housing; the UK didn’t 
want the right to housing but the right to housing benefits. This was 
debated and became the right to housing assistance. It is clear from 
the debates that it is situated somewhere between the right to 
housing and the right to housing benefits. At the moment it is 
relatively unclear what it is, although in the Revised Social Charter 
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it makes reference to the right to housing. At the moment the legal 
status is unclear because the Charter has been officially declared 
but is not part of the Treaty; it has been referred to several times 
by the Court of the European Union. In that sense, it must have 
some kind of a legal status and it might be part of the future EU 
Constitutional Treaty. There, Ireland bears quite an important 
responsibility as you know. 
 
These rights get monitored as well—in the beginning by the EU 
Network of Independent Experts and Fundamental Rights, and now 
by the newly created Fundamental Rights Agency. The EU 
Fundamental Rights Agency is quite a misleading name at the 
moment because the rights agenda of that agency is very weak 
compared to the anti-discrimination agenda. There is enormous 
room for progress, but we are looking forward to the first report 
where the Fundamental Rights Agency will see how the European 
Union and Member States implementation of new legislation 
respecting Article 34.  I can think of quite a number of EU decisions 
that could be considered as going against Article 34; this is 
interesting for the future. This is what could be called soft-law as it 
cannot be enforced before a court.  
 
If you look at the ECHR or the Council of Europe there is increasing, 
indirect case law on the right to housing, so there are judgements 
that are not housing rights judgements but implicitly are actually 
housing rights judgements, and I can list the number of Articles 
where you have housing rights cases. Articles 6 and 8 were already 
mentioned, the right to a fair trial and the right to a private and 
family life. The right to a fair trial is often related to eviction cases. 
Also, the right to life—for instance, there was a case in Turkey not 
too long ago where people were living on a garbage belt where 
there was an explosion and they lost their housing, which had been 
illegally built. If you read the judgement, it is actually a housing 
rights case.  
 
Similarly, on the prohibition of torture, the right to an effective 
remedy [as applied to cases where] people often stay in mental 
institutions who shouldn’t be there and who don’t get the right 
remedy for their situation, which is another housing rights issue.  
Then there is of course, the prohibition of discrimination, but maybe 
the most interesting is the protection of property.  This was 
mentioned also by Ireland as an argument not to sign Article 31 
because the right to property and the right to housing could conflict. 
Now if you read that Article, every natural and legal person is 
entitled to the peaceful enjoyment of his possessions; you can 
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actually use the meaning of possession to make housing rights 
cases to protect tenants, and we do that in Slovenia. You can argue 
that a rental contract, certainly in Eastern European countries where 
it is supposed to be hereditary almost, is almost a possession. I 
think you can use Protocol I Article 1, the protection of property to 
defend tenants. If you want to know more about this indirect case 
law, we have a database on FEANTSA’s website with the links to all 
the cases.  
 
What is the potential use of these instruments? If I look at the soft 
law where you have the monitoring mechanism, reports and 
collective complaints, etc., what is quite incredible is the lack of 
awareness of decisions that are taken. That is something we have 
to work on. The reporting mechanism is quite slow at the Council of 
Europe and at the level of the UN; you have reports every five, six, 
or seven years, so it is a slow process. The reporting remains often 
relatively descriptive. If you look at the reports from the Council of 
Europe, we need more information and based on the extra 
information, we will make a judgement, but by then you are seven, 
or five, or six years further. The expertise and knowledge of the 
monitoring bodies is important because sometimes I wonder who 
these people on the monitoring bodies are. Can they claim to have 
the expertise on all the rights they are supposed to cover?  How do 
they get the expertise, etc.? 
 
There is very little use of the collective complaints mechanism. 
FEANTSA is the first organisation that has a broad collective 
complaint on the right to housing and the fact that we won it shows 
the potential. There is a relatively weak role in the movement of 
NGOs. I don’t want to sound overly negative, but I will come to the 
positive aspects in a bit. In the ECHR there is a weak link between 
civil and political rights and economic, social and cultural rights. We 
have to try to make that link; we talk about indivisibility, etc., but 
we have to make the argument stronger politically. There is a lack 
of awareness of European case law, and it seems to be unbalanced 
between fundamental rights and anti-discrimination rights. If you 
look at the European Union, for instance, it seems that the anti-
discrimination agenda is about to take over the fundamental rights 
agenda almost. I don’t want to argue against anti-discrimination, 
but you will understand that fundamental rights are an easier tool to 
attack the structural causes of poverty than anti-discrimination 
legislation, which is very focused on access of certain groups to 
something. So don’t misunderstand me; I think that we have to try 
to use the hard law to put the anti-discrimination legislation and 
fundamental rights legislation better into balance.  
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Why should we focus on the right to housing for the future? 
Because it is a strong social right. If you don’t have a house you 
cannot enjoy many other rights, including a lot of civil and political 
rights—the right to privacy, etc. are impossible without a house. 
You can make the same argument for health, but for the right to 
housing it is quite obvious to make that argument. There is political 
appeal because access to housing is a major political concern and 
you can link it quite easily with what is currently on the political 
agenda. It has a strong constitutional basis.  I think almost all 
countries in the EU have the right to housing in their constitution. 
I’m not saying that the extent of housing exclusion and the fact that 
[this exclusion] is enshrined in the constitutions are linked. I’m not 
saying that those countries do better on housing exclusion, but 
there is a constitutional basis. There is the potential to progress, 
and that is quite important. There are good examples I mentioned 
already (Finland), but France did introduce enforceable right to 
housing legislation, so there is the possibility to progress. It might 
be quite interesting to refer to these countries to create some kind 
of a dynamic.  
 
Maybe you will disagree with the current budget cuts in Ireland, but 
we are convinced in FEANTSA that the means and instruments for 
effective housing policies are available. If you look at a country like 
France and how much money is spent on housing, especially 
promotion of home ownership, if even a fraction of that money 
could be reserved to provide access to housing for very vulnerable 
groups, you would solve the problem. I don’t think it is a question of 
money.  What to do at the European Level? That’s a practical 
suggestion; maybe we can work together with Amnesty 
International there. It is monitoring transnational and national case 
law; there is interesting case law that could be used at the national 
level. 
 
Monitoring the political progress towards the enforceable right to 
housing. There is progress in a number of countries, and we just 
have to make that information available to make domestic lobbying 
more effective, support legal action and promote the involvement of 
NGOs in housing rights reporting mechanisms.  We have the 
expertise; we have to provide the expertise to the reporting bodies, 
and we have to promote the use of housing rights approaches 
among key stakeholders. There, we shouldn’t underestimate the 
homeless service provision. It is not a given that our members are 
for a housing rights approach. The first question that comes back 
when we try to put it on the work programme is ‘are you sure that 
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what we provide in terms of services is in line with the right to 
housing, or do we run the risk to be found in violation of the right to 
housing?’ There can be some resistance there. 
 
FEANTSA is going to set up very soon—and this is an appeal for 
cooperation—what we call ‘Housing Rights Watch’ at the European 
level. What is Housing Rights Watch? It is kind of an organisation 
that will do the things that I was saying before: monitoring case law 
etc.  We want to do that at the European level with some 
coordination. At the moment, FEANTSA is willing to do the 
coordination by itself but maybe there are other NGOs willing to be 
part of that Housing Rights Watch project. Amnesty is very welcome 
to discuss it with us. We will have at the national level, focal points 
who will do the monitoring work and we will work at the European 
level with other public institutions, so it is not entirely an NGO 
initiative; there is interest from public bodies such as the 
Fundamental Rights Agency and the Council of Europe, etc. 
Although they cannot openly say ‘please help us to make the right 
to housing more enforceable,’ in the corridors, the demands from 
within these institutions are huge on the right to housing. 
 
The national focal points would be housing rights professionals, 
activists, NGOs, academics, etc. who do that monitoring. You might 
say that this is probably a crazy idea, but in some countries we 
have these focal points already in place: Slovenia, France, Belgium, 
Spain, and Finland.  So what about Ireland for instance? They are 
very welcome to join. The scope for action at the European level on 
social rights is enormous; there is this whole body of social rights 
that is there and the number of NGOs that do something with it is 
very, very small. We have no rights tradition within our 
organisation, and when we try to prove ourselves on the right to 
housing we find ourselves very lonely. There are almost no social 
NGOs involved in that process, so there is scope for profiling and for 
progress and using international instruments. 
 
The last slide [of the accompanying slide presentation] shows some 
FEANTSA experiences we have had over the last couple of years. 
You know that we did a collective complaint against France and we 
won the collective complaint. It was not a collective complaint based 
on an individual case of housing rights violations. We tried to argue 
that the public housing policy in France is a violation of the right to 
housing, which was a major endeavour. We worked for one-and-a-
half years preparing the complaint, which is more than one hundred 
pages long, and France has been found in violation of all three 
paragraphs of Article 31, which is a major victory for us. Even it is 
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not that visible [as to whether] there has been an impact of this on 
the domestic policies in France. It coincided for instance with the 
introduction of the law that makes the right to housing justiciable 
for people gradually. It actually helped France to be more targeted 
in the allocation of social housing, to allocate housing on the 
urgency of the housing need, which is an absolute revolution in 
France, I can tell you. 
 
There are other complaints coming because we don’t just want to 
single out France. It was good to have France because it is a 
country that profiles itself on housing rights or human rights status; 
Slovenia because of the situation of sitting tenants; and we will 
launch, very soon, a collective complaint against the Netherlands for 
the local connection, which is if you are homeless and cannot prove 
that you have a connection to the city, then you have no right to 
services and help. There are about 200 people who disappear every 
year in the Netherlands because they do not get the help.  
 
There are a few things that we have done so far; we have published 
a book, Human Rights and Housing Rights, which gives the 
overview that I tried to give in a few minutes here. We have a 
database on European case law that we want to extend to national 
case law and make available in an understandable language; 
English would probably be the first choice. We have an expert group 
on housing rights and do lobbying and awareness raising, etc. I’m 
not going into detail, but there is the potential to progress.  Thank 
you. 
 
 

 

 

 
Mary Harney, TD, Minister for 
Health and Children - “The 
Future of Health Care in 
Ireland” 
 
Sometimes what passes for 
debate on health services 
often gets confused with how 
services are funded, and I 
certainly do not want to deal 
with funding issues today. It is 
not about where the source of 

funding is, whether it’s from general taxation or whether it’s from 
social insurance, private insurance or a combination of all three. 
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There are different models throughout the world, throughout the 
O.E.C.D in relation to how health services are funded, but it comes 
down to the issue of access to services.  
 
In Ireland, life expectancy has increased hugely in recent years. In 
the last decade, for example, we’ve doubled the rate of increase in 
life expectancy over the previous decade. We’re adding one year 
every five years, and when we look at a measurement of the health 
status of any population, life expectancy is one of the 
measurements we look at. So a child born in Ireland today will live 
longer than a child born in the U.K., in Belgium, in Germany or in 
many other European countries. When we joined the EU our life 
expectancy was substantially lower than the then EU average. 
Today, life expectancy in Ireland is higher than the EU average. 
There are two reasons for that; one is the increasing prosperity and 
improvements in living standards, and the other is health 
intervention, particularly in cardiovascular illness. We have 
effectively halved the rate of people who die from premature heart 
disease in Ireland.   
 
Ireland spends about nine percent of its national income on health. 
That is more or less the average spent in the O.E.C.D. Our 
population is young, relative to many other countries. Eleven 
percent of our population is over the age of sixty-five. In the UK it’s 
about eighteen percent and it’s higher in other European countries 
like Germany. However, we don’t seem to be able to get the 
demographic benefit of having a younger population. This has to do 
with many issues like lifestyle and alcohol consumption. We know in 
Ireland, like other countries, that health inequalities are often 
influenced by things outside the remit of the health ministry. For 
example, lower education obtainment, homelessness and poor 
housing conditions impact life expectancy and illnesses.  
 
We know that among specific groups in Ireland life expectancy is 
lower. The Traveller population, prison population, the drug using 
population and the homeless population all have poorer health 
outcomes than the rest of the population. Only last week we 
launched a strategy to carry out, for the first time in Ireland, a 
detailed analysis and census of the Traveller population as far as 
health status is concerned. A census is going to be conducted by 
Travellers working in the primary care sector. Travellers will be 
talking to other Travellers. For the first time in Ireland, we will have 
really good data in relation to the Traveller community.  
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It is a fact; in our public funded hospital services access is often 
given at preferential bases to those who have private health 
insurance. This is something that I am not at all happy with. Central 
to the renegotiation of the consultant contracts was the need for 
consultants to work in a different way. They need to work as part of 
a team with a clinical director and to make sure that all access to 
services at the hospital level is based on medical need and not 
preferential access based on insurance. We’ll take the current 
controversy just as an example; we say to doctors in disadvantaged 
areas that have an over seventy-year-old patient who had a medical 
card in their sixties and now turned seventy, ‘you will get €160 a 
year to look after that patient.’ However, if someone automatically 
gets a card when becoming seventy, like me or someone else in 
similar earning circumstances, the doctor will get €640 a year to 
look after me. Clearly that’s not fair; it leads to perverse incentives. 
If we have automatic entitlements to any services when resources 
are scarce, those who need them the most can’t get them.  
 
We will be increasing spending on health next year by 3.2 percent. 
In 1987 and 1988 when the country faced difficult economic 
challenges, health spending reduced by 3.5 percent. The pressures 
now are nothing like the pressures we had in 1987 and 1988 when 
health spending was 1.2 billion pounds and 3.5 percent was taken 
off that between 1987 and 1988. Next year, we will spend 450 
million euro more from the taxpayers on our health services than 
we did last year. When there are major challenges and pressures 
we’ve got to make sure that we focus as much as possible on access 
to services.  
 
We know in Ireland, like other countries, 90-91percent of our health 
needs can be met at a primary care level. That is why much of the 
transformation that is underway on the organisation of public health 
services is around transitioning services from hospitals into 
community-based services.  We do tend to sometimes become a bit 
obsessed with the services in the hospital. Clearly acute services 
must be supplied in a hospital environment, but the vast majority of 
the health services we require can be provided at primary, 
community and continuing level. That is a key transformation that’s 
underway in relation to how we organise services.  
 
Bringing people together in a physical sense is very important. Very 
often medical, social workers, public health nurses, 
physiotherapists, occupational therapists and dentists are all 
working from a different aspect with the same patients and the 
same families. The primary care strategy is very much about 
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bringing people together and ending the old way of operating 
separately. I must say it is working incredibly well in those areas 
where we have been able to put the primary care team in place, 
such as Ballymun. 
 
In relation to the acute hospital services, one of the big challenges 
for us in Ireland is we have over fifty acute hospitals for a 
population of over 4.3 million people.  We have to make sure we 
provide services that are quality assured. In May of 2007, the 
government established the Health Information and Quality 
Authority. This is an independent, quality authority, independent of 
the agency that delivers services such as the HSE. It is funded by 
the taxpayer, but its purpose is to set standards and enforce and 
monitor the implementation of those standards. If we take an area 
like cancer, for example, we know from international evidence that 
if a women has breast cancer her chances of a good outcome are 
improved by up to 25 percent if she is treated in a centre that has 
at least a 150 new cases a year and where there is a team where 
the members of the team have a specialist training in breast cancer, 
including a pathologist, a radiologist and a surgeon. Reorganising 
services away from smaller hospitals into the eight designated 
centres that we now have is a challenge, but its been done for one 
reason and one reason only, that is to deliver a better outcome for 
the patients. During 2009, breast cancer services will all be 
transitioned by March of next year.  
 
We’re seeking to build role models in communities because it’s not a 
travel issue really; rather, it’s an issue on education and awareness. 
Role models encourage people to take advantage of screening 
services because we know early detection in relation to something 
like breast cancer is essential for a good outcome. Our breast 
screening service was the first in the world to introduce digital 
mammography, which is something that we are very proud of, and 
we are rolling out in the five remaining counties next year. Cervical 
screening has been rolled out in a whole population last month and 
again that’s going to have a huge impact. Between 70 and 90 
women a year die from cervical cancer. Again screening and early 
detection are so important in the prevention of cervical cancer.  
 
The introduction of The Mental Health Act in 1996 with the huge 
powers of protection for those that are involuntarily detained has 
been really progressive. Also, huge additional resources have been 
introduced for mental health and we’re moving health services from 
an old institution model of the big hospital; that is not the model of 
care now. The model of care now is the community-based services 
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with supports in the community and people living in a sheltered 
environment. Where that is necessary, only those that really require 
acute care in an acute setting in such as a general hospitals will 
need to be in that acute environment. The intention is to completely 
close all of these hospitals and to move the acute setting into a 
general hospital. 
 
So we don’t further stigmatise those that suffer from mental illness, 
the issue of social inclusion is big on the agenda for the government 
as it is for many people in our society. How do we ensure that we 
have greater equity and fairness? In my department we have a 
social inclusion unit and recently now, the HSE are putting in place 
a social inclusion directorate. The idea here is that policymaking in 
the department and service provision, in the context of the HSE, will 
very much focus on the needs of particular groups of citizens, such 
as Travellers, asylum seekers, homeless people, the prison 
population and drug users. These are the groups that are incredibly 
vulnerable as far as health outcomes and accesses to services are 
concerned. The priority, in terms of funding, has to be to direct the 
resources to those who need it most.  
 
A couple of years ago we established an organisation known as ‘The 
National Treatment Purchase Fund,’ which is a universal insurer. It 
procures treatment for those that are waiting longest for procedures 
in our hospital system. It also in recent years has been procuring 
outpatient appointments for those that are waiting longest and 
those who have certain specialty needs. 110 thousand people have 
been treated with the fund since its establishment 5 years ago, and 
it has been highly successful. There has been a huge level of 
satisfaction from the patients that have used this fund. Again, it’s a 
pragmatic approach to dealing with issues of long waiters in our 
acute hospital system. These are the kind of approaches that we 
have to adopt if we want to make sure that people have access to 
services.  
 
One initiative we are putting in place that many of you may be 
interested in is the Fair Deal. At the moment we have 22 thousand 
people in Ireland in long term care, older people, those in publicly 
funded accommodation with 90 percent of their care costs funded 
by the state. Those that are in privately funded care get about 40 
percent of the cost of their care paid for. Clearly, this is a very 
unfair situation and it places a huge burden on older people and 
their families; it adds greatly to the stress of long term care for 
those who need it. The purpose of the Fair Deal is to bring equity 
between those in one setting and those in another setting. I know 
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that many of the 10 thousand people who don’t get the level of 
support are anxiously awaiting the legislation. 
 
Question & Answer: 
 

Chair: Colm O’Gorman, Executive Director, Amnesty 
International Ireland  
 
Question (Q): Why has no Irish government ratified the 

human right to housing?  Is it because they don’t believe it’s 
a human right or is there some other reason? 

 
Answer (A): Des Hogan, IHRC:  Well I can try.  I might pass it 
on because why the Irish government has or has not done certain 
things in terms of signing or ratifying international treaties; it’s not 
always clear.  Obviously, Ireland has derogation to the revised 
European Social Charter.  Again, as I think was mentioned earlier, 
we have a constitutional provision and the right to property is 
recognized in the Irish Constitution and that basically comes above 
all other law in this state.  There are strong protections in that right 
too and there’s some strong constitutional protections against some 
forms of arbitrary deprivations of tendencies or property, although 
the question of access to the courts is obviously a real one.  I will 
say before I pass it on, even if Ireland hasn’t ratified Article 31, it’s 
still bound by some of the provisions we’ve mentioned already—the 
ICESCR, the European Convention of Human Rights, so there are 
other provisions that it’s certainly bound by, and I think, as was 
mentioned earlier, some of the provisions of the European 
Convention of Human Rights are becoming stronger and are, of 
course, applicable indirectly in Ireland under the European 
Convention of Human Rights Act 2003. 
 
Miloon Kothari, Former UN Special Rapporteur: As far as 
international human rights instruments are concerned, Ireland has 
ratified all the major instruments that protect the right to housing, 
including the Economic, Social and Cultural Rights Covenant, the 
Rights of the Child, the Convention against all forms of 
discrimination against women, and other conventions, so I don’t 
think that, as is a requirement under the international human rights 
law, that once a country has ratified they have to domesticate those 
obligations in law and policies.  I don’t see any excuse for the |Irish 
government not to have done that.  I also think there may be 
hesitation to reflect these commitments in national law and policy 
because of the economic policies that Ireland has adopted, which 
are largely along near liberal lines, and I think it will be very 
interesting to hear perhaps from the Minister and others how these 
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will be reconciled with human rights obligations at a time when 
more and more people in Ireland are being dispossessed of their 
homes.  Thanks very much. 
 
Freek Spinnewijn, FEANTSA: There must be some good reason 
because as far as I know, from those countries that have ratified 
the revised social charter, Ireland is the only country that argues 
explicitly that they cannot ratify Article 31 at the moment.  I think 
you have to see it as a potential for change in the future because if 
I read the derogation carefully, because the scope of the argument 
is not very clear for the Irish government.  It’s what I said earlier; 
the scope is increasingly clear and the Irish government committed 
itself to revising the decision of not having ratified Article 31, so 
maybe it’s time now to start looking at it again.  I guess Ireland is 
one of those countries where the right to property is very, very 
strongly developed and probably stronger developed than in other 
countries.  The increasing contradiction between the right to 
property and the right to housing is probably stronger in Ireland 
than in other countries. 
 
Q: Due to technical difficulties, the question accompanying 
the below response is unknown.  
 
A: Des Hogan, IHRC: Amnesty International could provide 
examples of political prisoners and prisoners of conscience, torture 
and extra-judicial execution.  These are what people around the 
world think about human rights in an everyday sense, and the task 
really in trying to cut through the invisible barrier of indivisibility, 
interdependence and interrelatedness is to draw out those links we 
spoke about earlier, some of the social rights in other conventions 
while going back and making very clear the idea of progressively 
retaining these rights. Going back to the question itself, the Irish 
Constitution in 1937 was, and still is, one of the most progressive 
constitutions in terms of fundamental rights provisions.  In Article 
38 and Article 44 and Article 45 is the Social Policy Directive, which 
isn’t judiciable but within that context, it is quite clear that 
international human rights standards have been coming in slowly 
through the Constitution.  The right to criminal legal aid came in 
from interpreting the constitution right of the European Convention 
on Human Rights.  
 
There has been reluctance with some areas and some members of 
the judiciary would not have had as much schooling in international 
human rights law as they would have had in domestic law. There is 
also in Ireland the fundamental principle of separation of powers 
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between the executive and the judiciary which means there is 
reluctance on some levels for the judiciary to get involved in what 
they see as executive acts and measures and therefore the 
reviewability of some of those acts, when we think of the case of 
Sinnott and TD in terms of intellectual disability and rights to 
education and health, again they were seen as being more in the 
province of the executive rather than as rights that could be 
articulated before the courts. 
 
I would say things are changing a little bit, especially in the High 
Court judges are taking on more human rights arguments, also the 
ECHR, which will be celebrating its five years into law in January 
2009.  Although that is an indirect interpretation of that Convention, 
you can see now that with some of the cases coming before the 
courts, it is being considered more and more, being argued more 
and more by lawyers. The problem is that it is the European 
Convention on Human Rights not the ICESCR, the Revised European 
Social Charter. The challenge for all of us is to put those arguments 
before the courts; there are state reports, communications and 
complaints. There are the special procedures of the Human Rights 
Council; there is the role of national institutions, NGOs, Civil 
Society, which just needs to keep coming back to the point that 
human rights are indivisible, and it is just something that we all 
need to think through. One person once put it as you think about 
the complete individual and that person’s human rights. It is very 
hard to separate somebody who is impoverished from being 
arrested summarily or imprisoned. You can see the clear crossover 
there.  
 
Q: Can the panel elaborate on access to information and 
public service locations, so information to housing, public 

services to housing as part of the right to housing, and also, 
some information regarding the cultural appropriateness of 

re-housing.  Are there good examples of this and housing for 

asylum seekers? 
 
A: Freek Spinnewijn, FEANTSA:  The second part of the 
question is always something that immediately comes to mind. If 
you speak about homelessness in Demark, they have a policy that 
they call something like ‘Housing for Desired Lifestyles.’  This policy 
has been developed because the Danish government found that 
some homeless people are so far away from society that they have 
a street life behind them along with other complex problems.  [In 
turn,] integration back into the normal housing market or social 
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housing is not possible. If you try to do that you accumulate failure, 
which worsens the situation further.  
 
In Denmark, they have taken the radical decision that these people 
cannot integrate into society anymore and some sort of a housing 
environment [must be created], which increases the quality of their 
life but not [necessarily] the obligation to integrate back into 
society. What you will see in Denmark is small wooden barracks 
where up to 10 to 15 people live together with minimal social 
supports. The effect of that is the quality of life increases quite 
radically. It is a very provocative kind of policy when you hear 
people talking about it, but when you see it, it is quite interesting. 
[In terms of] an example of how the right to housing should be 
interpreted in flexible ways when coming to housing solutions 
adapted to the needs of specific people; I don’t have anything in 
mind in terms of asylum seekers. The Danish experience is just an 
interesting one to mention. Of course, you have to make absolutely 
certain that it can happen in Denmark because it has such a good 
social protection system, so many integration parts for homeless 
people that you risk selecting people that don’t belong in those 
kinds of policy measures. It can be considered a cheap solution for 
a rather expensive problem, but you can adapt housing solutions to 
the needs of the people. 
 
Miloon Kothari, Former UN Special Rapporteur: Access to 
information and participation are very critical for the realisation of 
the right to adequate housing. I think that at all levels of decision-
making, individuals and communities must be able to express and 
share their views, to be consulted and to be able to contribute 
substantively to processes that affect housing, including location, 
spatial dimension, link to community and so on.  What we actually 
find is that people who are most affected or whose rights are most 
violated are the ones who are the last ones to be consulted from 
these groups, like Traveller groups here in Ireland. I think that this 
dimension of the right to housing is something that needs to be 
very much stressed.  Again, I would raise the issue of indivisibility 
of rights.  Very often the right to information and participation is not 
seen as having anything to do with economic, social, and cultural 
rights. It is very, very critical.  
 
Let me use this occasion to express my own disappointment that 
you actually have a situation here in Ireland where people who are 
willing to participate, people who are willing to contribute, people 
who are willing to ask questions about national law and policy, that 
much of [their] funding is being withdrawn. I see that as being 
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fundamentally wrong and opposed to a democratic way of 
functioning. In my global experience working on the right to 
adequate housing, I actually see no shortcuts to the realisation of 
this right; it is only going to be possible if people are out on the 
street protesting, if people are out demonstrating, if people are out 
there creating movements and campaigns because all levels of 
government have to be monitored, and there is nothing that I heard 
from the Minister this morning that would convince me otherwise. I 
think the rights approach has to be consistently stressed even if it 
means having to be out on the street. 
 
Q: You briefly mentioned that States have to take 

immediate and intermediate measures to prevent increased 
vulnerability of marginal groups in the context of the current 

economic financial crisis, and as you asked us to think about 
it—a human rights crisis. Could you please explain and refer 

to informational documents or evidence that might support 
that which we could use in our work?  
 
A: Miloon Kothari, Former UN Special Rapporteur:  That’s a 
very broad question. It is too soon in the current economic crisis to 
find examples where this is happening. The point I was trying to 
make, and this was stressed this morning by the Committee on 
Economic, Social and Cultural Rights, was that in times of economic 
constraint the obligation on the state to protect the rights of the 
vulnerable becomes even more urgent. I think what we see already 
happening in the global economic meltdown is that the 
governments, and it is no different here, are actually cutting back 
on the services to the poor. So you already had a situation that was 
adverse when it came to poor and vulnerable communities and it is 
only going to get progressively worse, and that is reason why this is 
the time to really stress the human rights approach. 
 
Q: How to tackle the argument that people who default on 

mortgages should not have signed them in the first place. 
Didn’t they live somewhere before and couldn’t they have 

stayed there?  
 
A: Freek Spinnewijn, FEANTSA:  The question of guilt is such 
an irrelevant question. Homelessness is such a state of exclusion. 
Whatever the reason for people to be in that situation, they need 
help. I find it strange that this argument always comes up in the 
area of housing and never comes up in the area of health. When 
somebody is bleeding to death on the street, I don’t think the 
doctor will ask if the person shot himself or if someone else caused 
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it; they will just be treated.  I think that social emergencies are very 
close to health emergencies. We should stop asking the question of 
guilt or responsibility in this situation, and I think that people in 
mortgage default can be in such a terrible situation that they are 
actually homeless and they have a right to be helped and not 
questioned about what are the exact reasons. Often the difference 
between good reasons and bad reasons, guilt and no guilt, are so 
fickle; I think it is not helpful at all to put this question forward. 
 
Colm O’Gorman, Executive Director, Amnesty International 
Ireland: Perhaps to clarify, in my own experience, I have seen 
those questions being asked in relation to health. We often see 
them in relation to lifestyle choices that people make that might 
impact on their health. The most graphic and sometimes shocking 
examples that I can think of are incidences where people have 
perhaps self-harmed with evidence of mental health issues, 
presenting in hospitals and a punitive approach being adopted 
sometimes.  [This issue is] moving on thankfully as clinicians that 
seek to judge, punish or whatever the person who arrives at 
hospital [begin to recognize] that [this is the] manifestation of a 
deeper illness beyond the physical trauma perhaps that’s presented 
as well. Absolutely, most people would support the view that when 
we talk about rights, we are talking about rights, not about rights or 
conditions based on a person’s individual behaviour. 
 
Q: Are there studies, research or guidelines on how 
violations of housing rights affect the right to health and 

how racism and xenophobia affect these rights too, 
especially in relations to Travellers, Roma, asylum seekers 

etc? 
 
A: Miloon Kothari, Former UN Special Rapporteur:  I think 
that the guidelines that I referred to in the morning, the UN 
Principles and Guidelines on Development and Market Based 
Evictions and Displacement, have numerous provisions protecting 
the right to health of the displaced and those in the process of being 
displaced. The second part of the question; it is very important to 
look at the work that has been done by the UN Committee on the 
Elimination of All Forms of Racial Discrimination. There are 
numerous concluding observations; these are judgements in a 
sense made by the Committee after examining specific countries. I 
don’t know if Ireland has come up before CERD recently. That is a 
very good Committee to raise issues related to racial discrimination 
and other forms of discrimination.  
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I had done a set of guidelines in my 2002 report on housing and 
discrimination, and in the global assessments that I have done, we 
were not able to do a scientific study, but I think it is also partly in 
response to comments earlier that I think that the vast majority of 
violations in relation to the right to housing have to do with 
discrimination. I think that if in national legislation and constitutions 
there are strong provisions on anti-discrimination, it should be 
possible to use them to get a good handle on and to seek remedy 
for a range of housing rights violations.  Discrimination is very 
broadly interpreted and I think that even new forms of 
discrimination that emerge based on race, caste, class, even if they 
are based on income, I think strong arguments can be made using 
international instruments to protect the right to housing.   
 
Des Hogan, IHRC:  It was interesting that the Minister indicated 
that there is going to be a census in terms of Travellers health, and 
I think that what is being said is absolutely correct.  We have seen 
the standards put out on the big screen; there are international 
human rights obligations on the state. The next test is to measure 
that against data. In this state, there is not a lot of data, 
particularly disaggregated data on Travellers, ethnic minorities and 
other vulnerable groups.  Once that data comes to light it is easy to 
make the links and the arguments and then to look for solutions. I 
was at a meeting on child deaths recently and one of the things that 
came out of that was that there is a lot of data collected in terms of 
the cause of death, but there isn’t a lot of disaggregated data on a 
lot of the groups we are talking about. So if you are looking at 
trying to improve child mortality or morbidity rates in vulnerable 
groups, it is very difficult to create those health solutions if you 
don’t have the original data. So data collection and of course NGOs 
here and other community groups have a very big role to play in 
terms of identifying the data that needs to be collected and in 
perhaps commissioning some of those studies. These are the things 
that you need to set down before the international committees, the 
International Committee Against All Forms of Racial Discrimination.  
 
Again ethnicity, Travellers rights are quite an easy argument to 
make because there is a prohibition of discrimination on the basis of 
race in Irish law under the Equal Status Acts. Then of course, if we 
look at the health links and the housing undercurrents, we need to 
see this in totality. Someone who is a mortgage defaulter is at risk 
of becoming homeless and you can see the mental health impacts 
that might be there, the rights of the family and then the health 
indicators that are going to come out of that as well. 
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[We must] think of these things in terms of totalities.  I think it is 
interesting that one of the things that the Commission has been 
pushing when we were responding to the general budgetary 
downturn here a few weeks ago was that the most vulnerable 
members of Irish Society need to be protected. It is interesting, 
whether it is correct or not, that the government has been framing 
a lot of its responses to the budget to protect the most vulnerable. 
Whether that is the case or not is a matter for debate, but it is 
interesting that it is being posited in those terms that we can all 
reflect on. 
 
Q: What changes have resulted, for example, for a mental 

health service user as a result of adopting a human rights 
based approach? Examples of impact for individual rights 

holders. 
 
A: Miloon Kothari, Former UN Special Rapporteur:  There 
are very good examples; I can cite two countries: South Africa and 
Canada. There are specific policies for what they call ‘groups in 
special need.’ There is a system in Canada that provides housing; it 
is not a hospital or primary healthcare kind of situation but actual 
housing care, so it is a step above a shelter and a step below 
independent housing. There is a gradation of housing options for 
people who are in continued need of care, and there are quite a few 
civil society groups working in collaboration with local governments 
in different parts of Canada and in Australia, I should say, who are 
able to handle this. One other problem that I saw in my work is that 
you have the other extreme situation with people who were 
institutionalised and in the process of the institutionalisation, 
whether it is in the U.S. or in Sweden recently where people are 
essentially put (not necessarily put out on the street) but into single 
room occupancy without any care at all. They often end up either 
being homeless on the streets or having to go back to hospitals, and 
if [hospitals] are not available, it creates a very vulnerable group of 
people. That is certainly a group that needs immediate attention. 
 
Des Hogan, IHRC:  One aspect that comes to mind in the Irish 
context is the 2001 Mental Health Act, which the Minister referred 
to. This was in relation to the protections available to persons 
suffering from a mental disorder, as defined in that legislation, who 
are in psychiatric institutions, approved centres in the State. 
Legislation came in on foot of the Croke v. Ireland case before the 
European Court on Human Rights. The settlement there was that 
this legislation was needed to deal with the issue of detention, 
deprivation of liberty for people involuntarily committed who under 
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the old 1945 Act could have been there for many, many years.  
When the Minister spoke of the big institutions, we are just trying to 
come out of that now, but this was a product of all that time. That 
legislation has led to the inspective Mental Health Services and the 
Mental Health Tribunals under the Mental Health Commission, and 
now we have strong safeguards under Article 5 of the European 
Convention on Human Rights for people detained.  
 
One of the issues coming out now in terms of mental health service 
users is that there is also a requirement that you have appropriate 
treatment again under Article 5(4) of the ECHR. The difficulty 
posited in the Irish context is that there aren’t many appropriate 
community-based settings for mental health services. It is difficult 
moving from the institutional model to the community model if 
there aren’t the facilities there to allow that to happen. This is a 
challenge that mental health and health professionals have 
themselves. We need to just keep on the case and the try to make 
sure that arbitrary detention does not occur and secondly that 
psychiatric institutions don’t become a place of first rather than last 
resort for people who have nowhere else to go. 
 
Freek Spinnewijn, FEANTSA:  There are dozens of cases from the 
European Court that relate to housing cases for people with mental 
disorders under the right to an effective remedy; you can find them 
on FEANSTA’s website. One small thing about the whole issue of 
racism and anti-discrimination, etc. [is that] it is, of course, very 
important to look at the issue of racism in access to housing, but 
let’s not reduce the issue of access to housing for immigrants to an 
issue of racism only because foreign people are also hit by the 
structural problems of housing policy, the lack of housing, etc. I 
have a feeling that anti-discrimination legislation puts too much 
responsibility on the individuals themselves. The structural 
problems in the access to housing are very important, and I think 
we should be aware of that. I didn’t want to sound against anti-
discrimination legislation, but you have to keep the balance right 
because otherwise it can lead to adverse effects I think. 
 
Q: Are asylum seekers and their rights generally outside 

the remit of the Irish Human Rights Commission, and is it in 
any way barred or prohibited from advocating for asylum 

seekers within their programme of work? 
 
A: Des Hogan, IHRC:  The answer is no.  Asylum seekers do 
come within the mandate of the Human Rights Commission; Section 
two of our legislation refers to the rights, liberties and freedoms 
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contained in the Constitution already, agreement, treaty or 
convention to which the State is a party, and Ireland is obliged to 
ensure the rights for asylum seekers under a number of 
international conventions. Again, if anybody has an issue in relation 
to asylum seekers, they are welcome to telephone the Commission 
and speak to one of our case officers. They can take you through 
the individual case, either referring you on to the appropriate 
agency or seeing if it is something that comes within our functions. 
We have taken action on asylum seekers on a number of occasions, 
a few you may remember.  This is more immigration.   
 
A few years ago, the Commission came out strongly in terms of 
citizenship and said that the citizenship referendum was potentially 
discriminatory against children on the basis of the Convention on 
the Rights of the Child. Relating to asylum seekers, we again 
intervened in the Supreme Court last year as amicus curiae in the 
case of Bode and Others v. the Minister for Justice. That case 
involved some asylum seekers, some migrants contesting 
deportation orders or residency permit refusals against them. Their 
children were born in Ireland and became Irish citizens as a result 
of that, but the parents still faced removal from the State. In 
fairness to the State, there was a cohort of approximately 16 to 17 
thousand people who were facing this and a scheme was brought in 
that basically allowed 16 thousand people to stay. There was a 
small group of about 11 hundred people who fell outside that remit. 
The Supreme Court in December last year held against the 
applicants’ in that case, but in subsequent cases this year, it has 
begun to start talking about Article 8 of the European Convention of 
Human Rights, the Convention on the Rights of the Child. Again, 
this goes back to the Constitution interpretation as being important 
factors that need to be taken into account by decision makers. In 
other words, the fact that you sign and ratify an international 
convention is not an empty gesture; it means something. This is 
something that the Commission puts before the Court regularly; 
there should be a presumption that if you sign an international 
treaty or convention that you follow it unless there is a specific law 
to the contrary. 
 
Q: We have not yet ratified the Human Rights Convention 
on People with Disabilities. Is there any specific reaction or 

comment from the panel? 
 
A: Des Hogan, IHRC:  The Irish Human Rights Commission was 
one of a few international commissions that pushed for this, in 
terms of national institutions that pushed for this at the United 
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Nations General Assembly. We were over in the drafting of it, so we 
were pushing among national institutions, delegates and State 
parties to take a position on it. That came into force; it was signed 
in December last year and it is open for signature now.  A working 
group has been set up between government departments to look at 
the State’s ratification of this. The response of the State is that it 
needs to amend certain laws before it can ratify it. In other words, 
it needs the laws to be in line before it can ratify the treaty. Some 
parts of legislation need to be amended. There is a mental capacity 
bill, which has just been referred to us for comment by the Minister 
and is also open for comment by NGOs as well, and that is basically 
going to try to reform the wards of court issue, and to move it 
towards Article 12 of the new Convention, which talks about people 
with disabilities being treated with equal rights and on an equal 
basis before the law. 
 
There is movement on it, but it still needs people to keep asking 
that question to the government, particularly service users in the 
disability sector to keep asking where it is because we know from 
experience that there can be delays. It is an urgent thing; Ireland 
did take a lead on it at the negotiations at the UN, and it needs to 
follow through on that now locally. 
 
Freek Spinnewijn, FEANTSA:  There is an article in the Revised 
Social Charter about access to decent accommodation for people 
with disabilities and that is a part of the list of articles that Ireland 
has ratified. If I am not mistaken in some of the conclusions of the 
Committee of the country reports, there was a reference at least to 
accommodation for people with disabilities. If at the UN level it is in 
progress, I think at the European level it is already there. 
 

Panel Discussion – Day One 
 
“Applying International Standards to Health in Ireland”   
 
A panel of experts was assembled to address participants on the 
implementation of the right to health and human rights based 
approaches. The panel included Fiona Crowley, Research and Legal 
Manager for Amnesty International Ireland, who addressed the right 
to the highest attainable standard of mental health; Meryl Cuzak, 
Equality and Human Rights Lead with MerseyCare NHS Trust, who 
addressed the mainstreaming of human rights based approaches in 
their service delivery and Dr Helen McAvoy, Senior Researcher with 
the Institute of Public Health, who addressed the issue of health 
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inequalities and the need to address other determinants of health 
when realising the right to health.  
 
Each panellist was asked to give a short presentation before the 
floor was opened for questions and discussion amongst audience 
and panel members. 
 

Panellists:    
 

Meryl Cuzak, MerseyCare NHS Trust 
Helen McAvoy, Institute of Public Health 
Fiona Crowley, Amnesty International Ireland 

 
Chair: Colm O’Gorman, Executive Director, Amnesty 
International Ireland  

 
 
Panel Presentations: 
 
 

 
 

Meryl Cuzak, MerseyCare 
NHS Trust 
 
MerseyCare is a mental health 
trust across Merseyside. We 
stretch from the South 
Liverpool up to Southport. We 
have 46 hundred staff and our 
services include: adult mental 
health, substance misuse, 
intellectual disabilities and 

older people services.  We also have low secure, medium secure 
and are one of the three places in the country that has high secure 
as well.  We have quite a wide range of services.  
 
In 1989 we closed down our institutions and [in] the process of 
closing down the institutions (I was involved in learning disabilities 
then) we worked with a man called Herb Lovett, who is from 
Boston. We started to put a lot of effort and a lot of work into what  
 
people’s lives were going to be like once they left the institutions 
and [we put] a lot of work into values base. Herb was really sting in 
working with us and around working with individuals, and certainly 
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some complex individuals, who had lived in institutions for a long 
time. 
 
Within the learning disability services, which are quite different than 
the wider mental health services, there was a lot of work that was 
going into looking at values, person-centred approaches and also 
into looking at equalities and what we are looking at now, and how 
that has now moved on and advanced to using a human rights 
based approach within it. That is one of the reasons why the 
learning disability service was really a first choice in how we were 
going to look at developing human rights at MerseyCare. 
 
The initial project where we worked with the Department of Health 
and the British Institute was around looking at how policy is made 
and how that impacts people’s experiences within MerseyCare. We 
looked at the inpatient unit; we looked at developing a 
questionnaire, and asked people what their experiences were like 
within the inpatient unit. We asked how they came to be there, 
what their experience was like while they were there and what the 
discharge was like. We asked people to say [whether or not they 
knew] where they were going, were they told where they were 
going, were they there even if they didn’t want to be there, was the 
Mental Health Act used, what was that experience like, what 
happened while they were in the unit and as important what 
happened when somebody left; did they know where they were 
going?  
 
One of the issues we have that links into housing is that people 
stayed in the hospital a lot longer than they needed to because they 
had nowhere to go, and there was an issue trying to find 
appropriate housing. We talked to people about those experiences 
and looked at what policies were developed, what impacted on 
those experiences and how human rights was impacted on there. An 
example of that was that somebody said that they weren’t allowed 
to go out in the inpatient unit. So we looked at what that was 
about; were they given their rights under the Mental Health Act 
1983? Were they told their rights?  Did they know where they were?  
Did they [know they] were entitled to a mental health tribunal?  
Was that given in a format that they could understand? They may 
have been given a leaflet but did anyone read it through? Did they 
read it through more than once so that the person understood 
exactly what it was that was happening to them at a time when 
they could take that information in and not at a time when they 
were really distressed?  
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They also have what they call a ‘lock door policy.’ They would have 
a locked door, so if somebody was there as part of the Mental 
Health Act who couldn’t leave, they could be stopped from leaving.  
There were also people who [were allowed to] leave but couldn’t 
because the door was locked. So how was that policy devised? How 
does that impact on people’s human rights and what is the 
proportionality around that?  What did they put in place for those 
people who could leave but [physically] couldn’t because the door 
was locked? So it was going through all those processes of thinking 
about how do we develop those policies and how do we look at 
those policies through a human rights lens? 
 
So what came from this is that we developed a human rights 
strategy, and I was given some money to put together a strategy to 
look at how we would develop this whole process within the 
workings of MerseyCare. I am to report in January on the first year 
and that is starting to look at using some of the tools we have 
developed, looking at doing something similar to what we did in the 
learning disability services into the inpatient services within the 
other streams of the work of MerseyCare. We have a single equality 
scheme, which I don’t think you have here, but we have a duty to 
say how we ensure the rights around race, gender and disability. 
We also include the other six equality strands we have in there; we 
also use those within our single equality scheme. I need to produce 
another equality scheme next year, and we will include human 
rights in that, which actually the Welsh Assembly have already 
started the work. So we will use the work that they have done as 
well. Also, then looking at how policy develops and the equality 
scheme, there is the equality impact assessment that we have to do 
and we are including human rights within this so that anyone 
writing policy has to consider these things while they are going 
through that process. It is a part of the mainstreaming process, 
making sure that clinicians and policymakers and managers 
consider human rights while they are developing these services.  
 
Within the second phase, we looked at some of the tools used when 
assessing people within the learning disabilities service. We looked 
at how we assess risk, how we assess risk on a level for all people 
and how we assess risk for people, we would say, who have 
complex needs. Some of those people would have come from some 
of the long institutions or high security institutions. Some people 
have three of four staff with them at all times because of the risk 
they pose to themselves or to others. So we looked at how those 
decisions are made about what people can and can’t do and how 
they are treated, some of that might be around restraint, physical 
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restraint, chemical restraint, those kinds of issues, relationships 
that people have some of the decision making around, and [their] 
relationships with [their] family. There is obviously a very complex 
decision making process that we have to use [in accordance with] 
the articles of human rights, so we have developed new risk 
assessment tools that ask those questions within it.  You have to 
consider as a clinician, what does this mean?  What human rights 
article are you impacting on, and how you are going to ensure that 
there will be the least intrusion possible that it is done 
proportionately within that process? So we develop those skills.  
 
We also developed a benchmarking process because one of the 
tools within England is that we would [develop this process by 
putting] someone who is fairly complex into our inpatient unit and 
also within a community care unit.  We have, and we would pass 
that on to what we call voluntary agencies to work with those 
people. So we do have those caring agencies that are able to 
provide support to those people. We also have a benchmark to 
insist that when a person first moves into their home that they will 
have three staff around them at all times, that restraint will be 
used.  You expect this to continue to happen two [to] three years 
down the line. That it is not okay if that still happens, not ensuring 
that people become more involved in their lives, the more able they 
are to do that. 
 
We are ensuring that people move forward instead of just 
continuing a way of being from day one that stays forever. So that 
benchmarking tool is now being agreed through the commissioning 
of the services for those people to ensure that people continue to 
look at human rights when they are out of our care and that they 
are moved forward. 
 
The second part of the pilot has just been released, which also talks 
about the other pilots around commissioning of services and 
training of staff that other trusts have done. As I said before, what 
we are doing within mainstreaming, and certainly what I am doing, 
is a comprehensive training programme for all staff while moving 
the learning from that which we have done through the pilot 
projects to that which ensures that decision making about client 
policy continues. We have done policies around seclusion and 
ensure that we look at if people are secluded, then for how long? 
What do they know about their rights while they are in there?  [We 
want to ensure] that all of those policies that are developed have a 
human rights based approach. Clinical decision making might be 
everyday decision making that staff make all the time in ward 
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rounds and in handovers about whether people can speak to their 
family members or not, whether they can go out or not.  That those 
processes have a human rights based approach and that those 
decisions that are made are looked at through that lens and are also 
detailed and written about through that context is the kind of 
mainstreaming that we are doing. 
 
 

 
 

Dr. Helen McAvoy, Senior 
Policy Officer, The Institute 
of Public Health in Ireland 
  
Hello, thanks very much for 
inviting me to talk to Amnesty 
today.  Like some other people 
here, I don’t have a human 
rights background or a legal 
background, but I hope that 
some of the thinking I’ll bring 
here today will show you some

common ground between human rights based thinking and recent 
thinking on the social determinants of health. I’m going to consider 
the interface between the current thinking on the social 
determinants of health, health inequalities, and human rights based 
approaches to health.  I believe that public health and the drive to 
tackle health inequalities has much to gain by adopting a human 
rights based approach, but equally I believe that this global 
movement around the social determinants of health can reinforce 
and re-inform groups who are working to integrate a human rights 
agenda into how we plan for health and how we plan for health 
services.   
 
The social determinants of health refer to the social, economic and 
environmental conditions that influence health. These would include 
the impact of housing and neighbourhood conditions, for example, 
the impact of housing and energy policy on how an income-poor 
household experiences fuel poverty, an example that I will elaborate 
on later in the presentation. 
 
The effects of social, economic and environmental policies on health 
follow the social gradient.  That is they have a disproportionately 
greater effect on poor and excluded people. In this way, health 
inequalities are generated and maintained not so much by access to 
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health services but more so by the conditions in which people live 
grow and work.  
 
The WHO CSDH published their final report in August of this year 
entitled Closing the Gap in a Generation. The Commission was set 
up to marshal the evidence on what could be done to promote 
health equity by addressing the social determinants of health and to 
foster a global movement to achieve it. In tandem with the WHO 
report, IPH and Combat Poverty published this report, which 
explores the evidence of health inequalities in Ireland and Northern 
Ireland. 
 
Our report recognises the interrelatedness of factors influencing 
health inequalities and explores how decisions made by policy 
makers in a wide range of policy arenas influence health.  For 
example, urban planning, education, social welfare and employment 
policies and practice exert major effects on health and well-being of 
the population and vulnerable subgroups of the population in 
particular.  
 
The report clearly sets out the necessity to adopt a social 
determinants approach to tackle health inequalities on the island in 
the long term. We do not however underestimate the degree of 
change in organisational boundaries that would be required to see 
health concerns prioritised within policy making processes relating 
to income, employment, housing and the environment for example.  
What does this all have to do with human rights?  Health 
inequalities represent a violation of human rights; at their most 
fundamental, they deny some people the right to life itself with poor 
and socially excluded groups at a greater risk of death at multiple 
points in the life course.  Health inequalities represent a systematic 
inequality in the right to the highest attainable standard of physical 
and mental health.   
 
IPH research has shown that men in Ireland in the lowest socio-
economic group are between 2 and 3 times more likely to die before 
the age of 65 than those in the highest.  Travellers live on average 
11 years less than the general population. Babies born into lower 
socio-economic status families are more likely to die in the early 
weeks of life and have a low birth weight. International research 
shows that low birth weight babies are at an increased risk of 
educational underachievement, poverty and behavioural difficulties 
independent of their family of origin.  
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Clearly these inequalities are an affront to those core values of 
human rights—fairness and equality. It is also the case that poor 
and socially excluded groups bear excessive burdens of chronic 
illness and disability, which can also challenge those other core 
values of human rights—dignity and autonomy. It is worth noting 
that health inequalities are particularly evident at points in the life 
course when human rights may be at their most vulnerable and 
complex.  Newborn and young children, people with mental health 
difficulties and people with disability are particularly affected.  For 
example, men in the lowest occupational class have a 15 fold higher 
risk of dying from a mental/behavioural disorder compared to the 
highest occupational class.  Research on health inequalities show 
that ill health is generated in part by inequalities in other core 
domains.  
 
Poor educational attainment, unemployment and low control work 
environments are strongly associated with worse health outcomes. 
Social exclusion by virtue of a lack of financial means or through 
processes of discrimination hampers people’s ability to adopt 
healthy behaviours and to appropriately access health care services. 
This demonstrates another fundamental principle of human rights:  
that the absence of one right compounds the likelihood of denial of 
rights in other areas. In this way, we cannot consider human rights 
as separate from economic, social, cultural and environmental 
rights, and we cannot consider the right to health as separate from 
the right to a good education, a good job and so on. Another way of 
expressing this issue would be to state that inequalities based on 
ethnicity, gender or geography can compound health inequalities 
generated by lower socio-economic status. 
 
The WHO Commission on Social Determinants of Health Report 
clearly states that health inequalities are not a natural phenomenon 
but the result of policies that are either poorly developed, poorly 
implemented or poorly monitored. Health, social, economic and 
environmental policies that do not recognise or prioritise the needs 
of vulnerable people are damaging to health. This, albeit facetious, 
cartoon illustrates the importance of bringing health inequalities to 
the attention of all policymakers rather than confining the debate to 
the health service. 
 
What can public policies do? Well public policies can reduce poverty, 
promote the equitable distribution of resources and create 
conditions that empower people to lead healthier lives, be that 
through access to opportunities for physical activity, healthy food or 
appropriate health services.  
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The Commission’s range of experts has put forward the evidence for 
enshrining health equity in all policies and adopting a social 
determinants framework across the policy and programmatic 
functions of government. By way of a concrete example to illustrate 
the points made in the social determinants approach, I will briefly 
present some findings from an examination of fuel poverty 
conducted by IPH. I hope this will tie together issues of health 
inequality, housing, social determinants and human rights to health. 
 
Public policies on housing and energy have important implications 
for health. There are an estimated 2 thousand excess winter deaths 
on this island.  Ireland is top of the league across Europe, far higher 
than Finland which is much colder.  Around 45 percent can be 
attributed to fuel poverty, and that’s people living in cold damp 
housing that they are unable to afford to heat. Older people and 
those on low incomes are at greatest risk of death in the winter 
months.  As well as health effects, fuel poverty has social effects 
where low income householders cut back on spending across areas, 
such as food, clothing and transport.  [There are also] 
environmental effects relating to spatial shrink where someone may 
choose to use only one room in the house because they can’t afford 
to heat the rest of their house.  This gets people into [trouble] they 
then get disconnected and then get criminalized for not being able 
to pay their bills and then they may or may not become homeless 
as part of that process. 
 
One of the things that came up in relation to Article 31 there was 
about an adequate standard of housing and I don’t think in Ireland, 
we’ve really defined what an adequate standard of housing is.  In 
Northern Ireland, they have a decent housing standard which they 
monitor in tandem with these outcomes from poor housing.  I’m 
just putting that out there as something we may discuss. 
 
Just an anecdote before I finish off.  In a previous life, I worked as 
a casualty doctor in Galway and we had an elderly lady who came in 
and stayed with us for a long time.  She had suffered a stroke.  She 
lived in a very cold house.  When we went to organize her 
discharge, the occupational therapist went out to her house and she 
found that there was no furniture in her house because the lady had 
burnt this to keep her house warm.  If that’s not an affront to 
human dignity, I don’t know what is.  Some of the phrases that 
came up this morning about being entitled to the peaceful 
enjoyment of your possessions, I don’t really think that fits into that 
category either. 
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Fuel poverty is driven by three key factors: income, energy 
efficiency and fuel prices.  We can see that the health services have 
a limited role to play except to treat the illness, the winter hospital 
bed crisis and so on. Your chances of surviving the winter as an 
older person living with a disability, that is your right to health, can 
be considered to be largely dependent on your right to decent 
housing and an adequate income to pay the heating bill. This 
demonstrates just how powerful the social determinants of health 
really are and how indivisible our rights to health are from our 
economic and social rights. 
 
 

 
 

Fiona Crowley, Research 
and Legal Manager, 
Amnesty International 
Ireland 
 
I propose to give an overview 
on what we mean by a human 
rights based approach to 
mental health and mental well-
being and also [to present] 
some challenges and 
opportunities, again in broad 
strokes, that taking a human 
rights based approach to 
mental health, in a

campaigning context can bring. Again, it is already set out in the 
paper that was distributed at the beginning of the conference, but 
just to remind you that the right to mental health is actually set out 
in international human rights law.  
 
The International Covenant on Economic, Social and Cultural Rights 
sets out in Article 12 that everybody has the ‘right to the enjoyment 
of the highest attainable standard of physical and mental health.’ 
Ireland ratified that convention and hence, at the international level 
at least Ireland is legally bound by that provision. What does that 
mean? Of course it doesn’t mean that everyone is entitled to be 
mentally healthy at all times, but what it does mean is that it 
imposes on governments an obligation to ensure firstly, that mental 
health services are available and that those services are accessible 
and acceptable. That of course can be quite controversial, but 
acceptable means that to the rights holder, [these services] are 
truly recovery based and of appropriate quality. This comes from 
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the United Nations Committee set up to invigilate that particular 
covenant. 
 
There are other international human rights standards that of course 
relate to this area.  One of the most well know would be the UN 
Principles elaborated in 1991. They set out a range of provisions, 
not least of which is that everyone has the right to the best 
available mental health care. It also speaks to dignity rights; it sets 
out provisions in respect of informed consent, treatment in terms of 
involuntary detention and also the right to be treated in the least 
restrictive or intrusive environment; important rights like that. 
  
What we in the Irish Section have tried to elaborate, to build public 
and political awareness of, is that mental health as a human right is 
not just about mental health services. It truly reflects indivisibility 
and interdependence. According to the UN Committee again, that 
right is not confined to mental health services; it is about promoting 
the conditions in which people can live mentally healthy lives. Really 
we are talking about core rights, not just about the economic and 
social variety like the right to housing [or] the right to education but 
also key civil and political rights like the right to participate in the 
public affairs of state. As Colm [O’Gorman] mentioned, one of 
Amnesty Ireland’s first moves in to the area of indivisibility of rights 
has been in the area of mental health, and we looked at mental 
health because not only is it an issue that affects a great many 
people but also because mental ill health stems from human rights 
infringements, such as the right to an adequate standard of living, 
the right to education and so on.  
 
Mental health services in Ireland are truly inadequate, inaccessible 
and substandard. I think the government can see that. Mental ill 
health in itself leads to human rights infringements such as 
treatment without informed consent, infringements on the right to 
education in terms of poor early identification in schools and 
appropriate referral, lack of housing supports and very often a 
criminal justice rather than a social justice response to perceived 
offending behaviour. All of these human rights infringements tend 
to affect primarily the most marginalized in society. This is not the 
case only in Ireland of course.  
 
The UN Special Rapporteur on the right to health in his 2005 annual 
report pointed out that mental health was amongst the most grossly 
neglected areas of the right to health right throughout the world. In 
2003 we began to look at the area because of those reasons.  What 
we focused on in the first instance was to increase public and 
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political awareness of mental health as a human rights issue in all 
those dimensions. In a more focused fashion, [we sought to] ensure 
that we had a new national mental health policy that was human 
rights based and in particular cross-departmental. This is part of our 
long term goal to make real Article 12. We have given ourselves 
2014 as the deadline for that. It is worth restating that it is about a 
human rights based approach to mental health, respecting human 
rights expressly and including them in relevant legislation. I’m not 
going to go through the deficiencies in Ireland’s legislative 
framework vis-à-vis mental health.  
 
It is also about empowering rights holders, [providing them with] 
accessible information and education about rights and mental 
health, particularly for marginalized groups [giving them] access to 
advocacy services. It is about participation that is meaningful 
consultation with rights holders in all planning and decision making 
that affects them. Non-discrimination, which is more than not 
discriminating against people, is about prioritising the needs of the 
most vulnerable in our society, but particularly it is about 
accountability and that is where Amnesty is focused. Services must 
be accountable to the rights holder, that is, the service user. They 
must demonstrate effectiveness, and there must be legal remedies 
available where rights are breached and accountability in 
government expenditure and planning. 
 
I’d like to speak a little bit about the challenges we feel human 
rights bring in terms of economic, social and cultural rights. There 
are very limited human rights positions at the international level. 
The Optional Protocol to the International Covenant on Economic, 
Social and Cultural Rights will, if adopted, provide a right of 
individual complaint to that Committee. So for the first time, 
economic, social and cultural rights will be on the same playing field 
as the other variety of rights where people can make complaints to 
the United National Committee. 
 
ESC rights also bring challenges to Amnesty, and our traditional 
ways of campaigning as UN Special Rapporteur Paul Hunt has said 
in two reports, traditional human rights organisations like Amnesty, 
when we work in this area need to stop ‘sloganeering’ and get into 
the trenches with things like human rights based indicators and 
health impact assessments and all the really hard stuff. 
Constructive dialogue with government will require this and will 
need to move away from, or at least complement, our violations 
based approach. It will unfortunately mean that we will need 
expertise in mental health interventions. What exactly is the right to 
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the best available mental health care? It was interesting that at a 
recent Oireachtas Committee debate, a Department of Health 
Official cited the UN Principles on the right to best available mental 
health care when defending a deeply unfortunate position vis ả vis 
the Central Mental Hospital and its co-location with a prison. So we 
need to be articulate. No, actually the best available mental 
healthcare is something else, but it is interesting to see how human 
rights can be used against you unless you really clarify the content 
of that right.  It will also require us to develop expertise in budget 
analysis, health systems and so in terms of the key requirement of 
accountability.  
 
Internally, some of the challenges would be in essence.  A human 
rights based approach puts the rights holder at the centre; it is 
person-centred but speaking in human rights terms, that person is 
the rights holder about whom everything else must revolve. That 
includes us; we cannot speak on behalf of people with mental health 
difficulties rather we really need to promote their active 
participation.  We ourselves do our campaigning. We also need 
mental health related professionals to work as human rights 
activists. Of course there is neglect in all countries, so we don’t 
have one complete model or otherwise to look at.  
 
Stigma is one huge issue, and I’ll return to that later.  Certainly we, 
as Amnesty, must not add to that which is often a risk when you 
focus on the most extreme forms of violations like when you talk 
about the informed consent of treatment and the rights of prisoners 
and so on. Also human rights can often be seen as negative by 
people who have to do their job and we don’t want to demoralise 
already demoralised staff, including government policymakers. So 
we need to shift their conception of rights as something useful and 
constructive and also we need to manage expectations of human 
rights. By and large we are talking about rights that exist on the 
international stage and that are not enforceable at home. They 
should be but they’re not, and we need to manage expectations. 
 
Some of the external challenges include some of the international 
instruments themselves require updating. The UN Principles date 
from 1991 and were not elaborated in consultation with rights 
holders. They are largely out of date. Often there is a disconnect 
between the language that rights holders want to use and the 
language in those instruments themselves. 
 
The Irish government is particularly hostile to economic, social and 
cultural rights and that is on the record by repeated 
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administrations, although I think in view of the recent cutbacks in 
the Human Rights Commission’s funding we can say its hostility 
towards human rights more generally. 
 
There is a low public awareness of human rights; we engage in 
human rights education with younger people, but it is very difficult 
to have a human rights based approach to mental health when 
society itself needs to treat people with mental health difficulties 
differently. They don’t know what human rights actually means, 
which leads to public stigma and discrimination, which is a barrier to 
empowerment. Again there is a certain public and official antipathy 
to certain groups about who we campaign. It is a challenge for us 
and for anyone who wants to apply a human rights based approach 
to mental health in terms of service providers and planners. Human 
rights are not about additional money, increases in budgets, new 
services, law reform and so on. Essentially it is about a 
demonstrable improvement in people’s lives. How do you measure 
that sort of success?  
 
The national policy was eventually adopted for mental health in 
2006. It’s called ‘A Vision for Change.’ It is cross-departmental, 
broadly, but importantly the first core value or principle in that 
policy is named ‘Citizenship.’  What it actually says is that the 
human rights of people with mental health difficulties will be at the 
heart of all service planning and delivery. That value or principle is 
meant to guide all planning and delivery of services. Ireland will be 
before the UN Committee on Economic, Social and Cultural Rights 
answering for its record. Ireland is moving towards ratifying a 
disability convention and lots of rights in that will be very important 
to people with mental health difficulties.  
 
We were thrilled to see that in the 2008/2011 Human Rights 
Commission Strategic Plan, mental health was all over it, but 
government cutbacks are going to seriously erode that I should 
think. It is going to be up to us to look at the key roles of these 
human rights institutions in the area of mental health.  The Mental 
Health Commission itself is a statutory body that regulates services. 
It has human rights all over its Customer Charter.  
 
We have a three year plan in the genesis at the moment and our 
plan is to really prioritise the rights holders so that they are 
centrally involved in our campaign, but more importantly they 
[must] be assertive and demand their own rights within government 
planning and decision making structures. 
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Due to technical difficulties, this question and answer 
session was not documented. 
 
 

Workshop Summaries - Day One 
 
 

 
 

 

Participants broke into five small groups to have an open conversation about 
the five principles of HRBA: express application, participation, 
empowerment, discrimination and accountability. The purpose of these 
workshops were to demonstrate examples of HRBA implementation at the 
local level (either in Ireland or abroad) through best practice with a focus 
on one of the five principles of HRBA, and to promote discussion amongst 
conference participants.  

 
Objectives of the workshops: 
 

• Gain broad familiarity with HRBA. 
• Gain a greater depth of understanding of one of the five 

principles (depending on the session chosen) with a focus on 
practical application based on the experience of a practitioner. 

• Discuss the transferability of the principle into a wider 
context. 
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Workshop 1: Express Application of Human Rights Law in the 

Context of Disability 
 

Speaker:  Christina Doody, The Callan Institute for Positive 
Behaviour Support, St. John of God Hospitaller 
Services 

Facilitator: Bailey Grey, Amnesty International Ireland 

 

Introduction: 
 

Christina Doody addressed the question of express application of 
human rights in the context of disability in this workshop. She 
explored the process undertaken in integrating the provisions of the 
Convention on the Rights of Persons with Disabilities into the 
assessment and intervention systems in the Multi-Element 
Behaviour Support (MEBS) model. 

 
Overview of group discussion/feedback: 
 

Participants were given the opportunity to discuss their ideas and views on 
the issue presented in the workshop in a roundtable discussion. The 
following outlines the participants’ views and highlights the main points 
discussed during the workshops.  
 

Opportunities and benefits of using the HRBA principle of 
express application: 
 

• The template laid out by the speaker could be used in many 
varied settings, including work with homeless groups and with 
older people. 

• The express link should also give rise to a process in which the 
voice of the service user permeates all stages from planning 
through implementation and evaluation. 

 
Challenges to using the HRBA principles of express application:  
 

• The need for HRBA should not be simply a rhetorical 
commitment.  There needs to be follow-through on the express 
link with human rights. Effective training and consistent and 
independent assessment were seen as possible solutions here.  

• There was a debate over capacity within the HRBA framework; 
for instance, the rights of the child vis-à-vis parental rights in the 
context of medical treatment. 
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Three Key Points: 
 
1. It is essential to have an education and an understanding on the 

framework being used. Good grounding is needed. 
2. Accountability.  If not accountability on the states behalf, an 

element of participation. 
3. Not necessarily a new approach, but we need to look at existing 

tools and mechanisms and a find a link. 
 
 
Workshop 2: Participation within the development of health 

and poverty policies 
 
Speaker: Cecilia Forrestal, Community Action Network and 

Elaine Houlihan, Combat Poverty Agency 
Facilitator: Kieran Clifford, Amnesty International Ireland 

 
Introduction:  
 

Cecilia Forrestal addressed participation programmes within the 
development of health and anti-poverty strategies. She largely drew 
on the work of the Building Healthy Communities network as well as 
her proposals for mainstreaming of participation programmes. 
 
Overview of group discussion/feedback: 
 

Participants were given the opportunity to discuss their ideas and views on 
the issue presented in the workshop in a roundtable discussion. The 
following outlines the participants’ views and highlights the main points 
discussed during the workshops. 

 
What can we learn about participation from this example? 
 

• Participation cannot be a process in itself, although the process is 
vital.  There needs to be an action also. 

• For participation to be meaningful all parties must be trained and 
dedicated resources must be available. 

• Participants may be experiencing serious human rights violations 
that impact upon their effective participation. 

• For participation to be meaningful, all stakeholders need to be 
involved from the beginning and allowed to sit at the table in all 
stages of policy development. 
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Opportunities and benefits of using the HRBA principle of 
participation: 
 

• The contribution and skills that service users can bring to policy 
and service delivery are often underestimated. 

• Participants of building healthy communities said the act of 
telling your story and being listened to (before you even get to 
implementation, etc.) enhanced their health (therefore 
demonstrating the importance of process). 

 
Challenges to using the HRBA principle of participation: 
 

• Tokenism.  Whereby a service user may be appointed to a board 
with little support needs to be avoided. 

• The processes and structures to enable implementation of 
change need to be put in place. 

• Those in power do not relinquish control with ease. 
• Government policies currently undermine participation. 
• There is a need for those involved in policy development to have 
an underlying belief in the value of a participative process. 

• There is a challenge in finding the balance between clarifying 
realistic expectations and time frames while encouraging active 
participation. 

• From an NGO perspective, in the absence of statutory support, 
having the resources to support participants is often a challenge. 

• The intersection of factors influencing exposure to human rights 
violations needs to be taken into account.  This can be a 
challenge to active participation. 

• Sometimes the participation setting needs to change e.g. time, 
venue, language used at meetings. 

• There is a challenge in presenting a clear picture of what 
participation is.  For example, it is often interchanged with 
consultation. 

• Even when people support the idea of participation, the 
knowledge of how to actually facilitate it can be a challenge. 

 
 
Three Key Points: 
 
1. Has to be meaningful, not just about consultation and decision 

making. 
2. Need for fundamental belief in participation. Don’t underestimate 

people’s ability to participate. 
3. Processes are required for participation to happen. Structures are 

needed. 
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Workshop 3: Empowerment of residents in the Seven Towers 

area of Belfast 

Speaker: Nicola Browne, PPR Project 

Facilitator:   Lianne Murphy, Amnesty International Ireland 

Introduction:  
 
Nicola Browne addressed the empowerment of rights holders as 
related to her experience in working with the Participation and 
Practice of Rights Project. She particularly referenced the work of 
residents of the Seven Towers area of North Belfast. 
 
Overview of group discussion/feedback: 
 
Participants were given the opportunity to discuss their ideas and 
views on the issues presented in the workshop in a roundtable 
discussion. The following outlines the participants’ views and 
highlights the main points discussed during the workshops. 
  
What can we learn about empowerment from this example? 
 
• Rights holders must be able to set their own benchmarks and 
structure according to their specific requirements.  

• Rights holders should be able to measure progress using these 
benchmarks. 

• There was a discussion on whether empowerment means rights 
holders start ‘doing’ instead of ‘asking’ governments to do 
something for them. This raised the issue of accountability.  If 
public money is already being used for a certain service, the 
service users have the right to question how it is being used. 

 
Opportunities and benefits of using the HRBA principle of 
empowerment: 
 
• Involve the rights holders.  Issues need to become relevant to 
the rights holders so that there is a feeling of belonging. 

• Communicate.  The rights holders can be provided with relevant 
information in terms of what their rights are.   They can create 
tools to empower themselves and to hold the duty bearers 
accountable. 

• The pace of induction into the HRBA process must be dependent 
on the nature of the group of rights holders. 
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Challenges to using the HRBA principle of Empowerment: 
  
• Support to build a cohesive group of rights holders is limited.  
This problem becomes acute when the members of the group 
change regularly. 

• Disregard.  Rights holders and their issues are often not taken 
seriously by governments. 

• Language.  Duty bearers (e.g. governments) and rights holders 
may not be using the same approach (while one may use the 
needs-based approach, the other may be using the human rights 
based approach). Both duty bearers and rights holders must 
‘speak the same language’ while discussing their issues. 

 

Three Key Points: 
 
1. Communications with rights holder. Correct use of language. 

Accessibility. 
2. It should only happen at the pace of the rights holders. 
3. Process.  Use of hearing for rights holders.  Appropriate 

language. 
 
 
Workshop 4: Discrimination in the context of Travellers and 

housing 
 

Speaker:  Damien Peelo, Traveller Legal Unit  
Facilitator:  Ruth Gallagher, Amnesty International 

Ireland 

 
Introduction: 
 
Damien Peelo addressed non-discrimination and the prioritisation of 
vulnerable groups. He focused on the different elements of 
discrimination faced by Travellers in the context of housing and the 
work done by the Legal Unit of ITM.  
 
Overview of group discussion/feedback: 
 
Participants were given the opportunity to discuss their ideas and 
views on the issue presented in the workshop in a roundtable 
discussion. The following outlines the participants’ views and 
highlights the main points discussed during the workshops. 
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What can we learn about non-discrimination from this 
example? 
 
• Legislation is not enough to ensure action is taken.  For example, 
the continued failure of local councils to meet housing targets for 
Travellers.   

• Adequate housing must be defined by the rights holders.  For 
example, halting site accommodation may be what is required 
and should be regarded as being of the same value as settled 
accommodation.  

• Measures such as quotas can be used to block access.  For 
example, a Traveller family only allowed into an estate should 
another move out. 

• Measures to prioritise the needs of Travellers may be overturned 
by opposition from the settled community.  

• Where Travellers act outside the legal framework, they may be 
criminalized.  For example, staying at a non-approved site may 
lead to confiscations and arrests. 

• Measures to prioritise the needs of Travellers may lead to 
opposition from other disadvantaged groups or individuals who 
feel ‘left out.’ 

Opportunities and benefits of using the HRBA principle of non-
discrimination: 
 
• Difficulties in integrating work if there are a number of rights 
holder organisations at work.  Knowledge of issues and 
understanding of sensitivities are required. 

• Discrimination is not a single issue.  We need to look at multiple 
forms of discrimination and how all HRBA principles are linked. 

• A group that is discriminated against may actually comprise a 
number of different groups with different needs. In-depth 
knowledge is required. 

Challenges to using the HRBA principle of non-
discrimination:  

• Lack of funding or other financial constraints.  For example, in 
housing, demand will always exceed supply. The solution is to 
explain how the HRBA approach focuses on the urgency of needs 
and how this can be used to demand funding as a legal right. 

• Scepticism among rights holders, or among those working on an 
issue, that the HRBA approach can help them. A solution might 
be to encourage participation by showing that the HRBA approach 
is not something additional or impractical but is a good way of 
working and provides practical solutions. 
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• Biggest challenge for ITM is that local authorities, i.e. those with 
the power of implementation don’t believe in the right to diverse 
types of accommodation. In turn, there’s some scepticism about 
adopting a rights-based approach. 

Three Key Points: 
 
1. Legal framework.  Use of international mechanisms is important, 

but don’t over rely on them for solutions. It needs to be one of 
several strands. Once the framework is present it makes it easier 
for the structures in society to implement what is in place. 

2. Education and training are vital if you want to change attitudes. 
Training of the judiciary is important. There is a lack of 
awareness among those who are implementing policy decisions. 
Education is vital to deal with scepticism. It needs to be top 
down but also bottom up, convincing those at grassroots who 
might be under pressure in their service delivery positions. 

3. Interrelatedness.  All HRBA principles are related. You can’t have 
anti-discrimination legislation if it’s not enforced (i.e. obligations 
upon local authorities to provide land quota for Traveller 
accommodation is never enforced). Year after year, targets are 
not met. No one is accountable. 

 
Workshop 5: Accountability in Irish Healthcare 
 
Speaker:  Stephen McMahon, Irish Patients Association 
Facilitator: Karol Balfe, Amnesty International Ireland 
 

Introduction: 

Stephen McMahon addressed the question of accountability in a 
healthcare context. He explored what accountability mechanisms 
exist, what could be created and how they would improve people’s 
experience of health care delivery. 

Overview of group discussion/feedback: 
 
Participants were given the opportunity to discuss their ideas and 
views on the issue presented in the workshop in a roundtable 
discussion. The following outlines the participants’ views and 
highlights the main points discussed during the workshops. 
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What can we learn about accountability from this example? 
 
• The main thing is trying to figure out where accountability lies.  
Is it personal, government, organizations? (Example given 
applying this to refugee services) 

• Accountability highlights the question of communication between 
the four parts of the clover (Stephen McMahon’s example in his 
presentation). Accountability for someone’s healthcare is 
dependent on communication between doctors and pharmacies 
for example. 

• Accountability has to be in conjunction with the other principles 
of HRBA. 

Opportunities and benefits of using the HRBA principle of 
accountability: 
  
• Wider role in holding government accountable, and also your 
own service or campaign being accountable. 

Challenges to using the HRBA principle of accountability:  
 
• Someone working on international issues felt that governments 
can see their responsibility/accountability to citizens but not to 
asylum seekers or to aid recipients overseas. Interesting way to 
get in.  We are all human beings therefore we all have human 
rights. There is an increasing effort to give more weight to this.  

• Someone working on domestic issues thought conversely.  The 
Irish government often talks about the promotion of human rights 
overseas but not here… 

• If a person falls into more than one category or needs help from 
more than one service provider, they often get passed around 
and no one will take responsibility for them. 

• If service users are violent or drunk, no one is willing to be 
accountable for them. 

 
Three Key Points: 
 
1. Information (and using plain language!) is vital for 

empowerment. 
2. Primacy of social obligation removes dimension of deserving/non 

deserving. 
3. It seems complicated, but really it is simple. People are using 

this approach anyway without knowing that is what they are 
doing. 
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Conference Proceedings - Day Two 
 
Speakers: 
 

o Muiris MacCarthaigh, Institute of Public Administration 
o Alicia Ely Yamin, Joseph H. Flom Fellow on Global 
Health and Human Rights, Harvard Law School  

o Michael Finneran, TD, Minister of State for Housing 
o Mark Joannides, UK Department of Health 
 

 
Chair: Noeleen Hartigan, Programmes Director, Amnesty 
International Ireland 
 
________________________________________________ 
 
Open and Re-cap: 
 
Noeleen Hartigan, Programmes Director, Amnesty 
International Ireland  
 
For those of you who were with us yesterday, I think you will agree 
that it was an extremely stimulating but also empowering day.  We 
heard real ideas for change and real strategies for change. If there 
was one overarching message that I picked up from the day it was 
that we don’t just need legislative change or constitutional change 
but that we also need programmatic change in terms of the people 
charged with the delivery of human rights, and we also need public 
outcry.  I think that came through from so many of the speakers 
that the campaigning on social and economic rights, particularly on 
the right to housing and the right to health in an Irish context, is 
going to have to happen in two directions. One that is in partnership 
with government and policy-makers, and the other that is through 
the real empowerment and participation through the people who are 
directly affected. You only have to look at the furor that is 
happening at the moment in terms of the public response to the 
budget to see how the Irish government follows rather than leads 
public opinion.  It is possible to get change, whether you agree with 
the change that is on the table at the moment or not, it is possible 
to get change in the Irish political system by literally getting out 
there and talking about it. We were really honoured with the guests 
that we had yesterday and we are honoured again today in terms of 
the very impressive array of people who have taken time out of 
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their schedules to come and speak with us. I’d like to highlight 
some of the key points from yesterday. 
 
Miloon [Kothari, Former UN Special Rapporteur] offered us the most 
humane definition of the right to housing that I have ever heard. If 
ever in the middle of a piece of work on campaigning, lobbying or 
writing a strategy paper you get lost in the haze of words, which we 
all do when doing policy work, be reminded that the right to housing 
is as simple as ‘gaining and sustaining a home and a community in 
which one can live with dignity.’ Miloon also rehearsed some of the 
debates he has seen over his time as Special Rapporteur including, 
but not exclusively, the discrimination and the growing gap 
experienced by women despite the recognition of women’s rights—
the gap in terms of the actual delivery of women’s rights in terms of 
voice, power, access to land and inheritance. For me what was most 
striking was the analysis that suddenly state intervention isn’t 
wrong. We have seen massive state intervention recently in the 
world banking system and all the research we have seen, 
particularly from Europe, is that housing is left to the vagrancies of 
the market.  Where co-modification is the dominant model, we do 
see an increase in housing exclusion. If I can paraphrase, I think 
what Miloon was saying to us very clearly is that we are in a new 
era and state intervention needs to go both ways. If we are serious 
about ending the violations of housing that we see both here and in 
the rest of the world, the state needs to take an active role and not 
rely on the market to resolve the problem for us.  
 
Des Hogan spoke to us from the Irish Human Rights Commission, 
and Des offered us a lot of analysis and a lot of perspectives of the 
very real work that the Commission is doing most notably in a 
context where their budget has just been slashed by 24 percent.  
Des’ comment [was] that it isn’t good enough for states to sign up 
to international conventions [and that] those conventions should 
mean something in domestic jurisprudence, unless there is domestic 
legislation that is specifically contrary to them. I think it was very 
powerful to hear that from the Irish Human Rights Commission 
because it is exactly what Amnesty has been saying and what the 
UN has been saying for a number of years.  You can’t sign up to 
these conventions in our name and then do absolutely nothing with 
them. 
 
Freek [Spinnewijn, FEANTSA] offered us a really interesting 
perspective on how they have worked with the government of 
France through a legal mechanism, which is the collective 
complaints mechanism at the Council of Europe, to actually critique 
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the levels of homelessness in France. He also highlighted for us that 
Ireland was one of the few states that didn’t sign Article 31 of the 
Revised European Social Charter, which is on the right to housing. I 
find it particularly interesting that that is how the right is written in 
the Revised European Social Charter; it is exactly how Irish housing 
policy was phrased at the time, and I spoke to the civil servant that 
was responsible for us not signing and he said, ‘You know we had 
been hammered on trade union rights. I didn’t want to be in the 
room when we were getting hammered on the housing situation as 
well.’ So when we talk about the democratic deficit that the 
government often throws at us, that if we enshrine rights into the 
Constitution, [and if] we make rights real in legislation, we are 
giving the judiciary too much power and not [enough to] the 
executive. I’d argue back that a lot of the time it is the civil servants 
who are making the decision not the people we elect to represent 
us, and there is too much power being offered in that regard. 
 
Michael [Mackey] spoke to us about his experience of being a 
lobbyist coming from the experiences of using Galway Simon 
Services. Michael particularly stressed the amount of second homes 
around Ireland that are lying empty right now, and we have seen 
huge tax incentives for those who can afford to buy or build two, 
three or four homes with no real allocation back to the people that 
really need them most. It was a very straight forward point and 
very powerfully made. Michael also said that what he has learned 
from activism is ‘to be heard but not to be seen.’ I thought that was 
really interesting to ensure that wherever you are on a public 
forum, your message is getting across but that it is not about you 
as an individual activist. 
 
What struck me particularly from Meryl’s [Cuzak, MerseyCare NHS 
Trust] presentation is that staff [members] are actually crying out 
for human rights standards. It is doable even in the context of the 
most marginalized client who at any given moment of their life may 
not be able to control their own behaviour. They have huge capacity 
issues.  It is not only empowering for the clients or service users, 
but it is also very empowering for the staff to apply models of 
dignity and respect and non-interference and to do that in a context 
that is legally empowering, but is also about how they do their day 
to day work. When you talk to people in health services about basic 
human rights values like dignity and respect, people say that’s why 
I work in this area. So I think it is a very small journey for us to 
explain that those values are codified in international law and they 
are not out there somewhere.  They are something that we can 
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grasp and make real in our services [as well as in] how we do our 
business and make policy. 
 
Helen [McAvoy, Institute of Public Health] spoke very eloquently 
and very powerfully about the interdependence of housing and 
health rights, particularly in the context of fuel poverty; one 
absolutely reaffirms the other. For those of you coming with specific 
perspectives on one side or the other, hopefully you really have had 
that position reinforced from speakers from the other side of the 
house. 
 
Fiona [Crowley, Amnesty International Ireland] spoke to us about 
the mental health campaign and I don’t plan to rehearse that 
further other than to say that when we talk about the human right 
to the highest attainable standard of mental health, what we mean 
is not that you will not get ill. What we mean is should you fall ill, 
you have the right to be treated with dignity, the right to quality 
services when you want them and you do have a right for the state 
no to disproportionately, negatively affect your mental health in a 
way that it is not affecting somebody else’s. 
 
So where the government leaves entire communities of Travellers 
on the side of the road without water or sanitation, negatively 
impacting on their right to enjoy the right to the highest attainable 
standard of mental health by that community, they are therefore 
engaging a human rights violation.  
 
The Minister didn’t mention human rights in her presentation; she 
did mention many things that were laudable such as equality of 
outcome and the huge advances that have been made in things like 
mortality rates. We were very concerned about the commentary 
made around mental health because that is a specific area of 
interest for us. There isn’t a strategy yet for care in the community.  
The Inspectorate of Mental Hospitals and Services has specifically 
said it is remiss of governments to pretend there is care in the 
community when there is not. It is disappointing to have a Minister 
come to an event and not address the core issue that is human 
rights, but I suppose that it is important that we have got that 
dialogue going now. It would have been inconceivable five years 
ago to get any government Minister outside of foreign affairs to 
attend an Amnesty event specifically themed around human rights 
in Ireland. I do believe the discourse is starting now, but it does beg 
the question, ‘Isn’t human rights another ism.’ Is it just socialism 
dressed up in a different way?  What we believe and what human 
rights activists throughout the world believe is that human rights go 
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beyond politics.  It is our best thinking for the world right now and 
maybe in 200 years time there might be a much stronger code, but 
it is the best thinking in the world right now in terms of an 
unimpeachable framework, that all of our governments have signed 
up to. It goes beyond concepts of neoliberalism or capitalism or 
socialism, and it does speak to the dignity of the human being. It’s 
in many ways a secular code for a Godless world. We do need to 
hold onto that, that these are values that our government has 
signed up to and they go beyond the realms of politics. 
 
A former Minister once described economic, social and cultural 
rights in Ireland as being left of Stalin and unfortunately, there was 
nobody really in the Dáil who understood economic, social and 
cultural rights to say that actually, Minister McDowell, we signed up 
to those rights in 1989. I think it is important for us to hold tight on 
that and say this goes beyond politics, and this is about a value 
system signed up to in our name. It is useful in that regard to 
rehearse what the UN has said about Ireland recently. In the 2002 
report, the UN specifically criticized the Irish government for not 
having a human rights based approach to the National Anti-Poverty 
Strategy of the National Health Strategy.  We have seen some of 
the ramifications of this recently and also, they specifically criticized 
the Disability Bill.  It is a bill at that stage, particularly the way the 
bill and subsequently the act has been written, that denies people 
the right to judicial review if they don’t get the services they want. 
The other big issue that the UN repeatedly says to Ireland, and was 
reinforced by the Irish Human Rights Commission yesterday, was 
the issue of non-incorporation.  The Irish government will regularly 
say, ‘we have a dualistic legal system and therefore we can sign any 
Convention and we don’t have to enshrine it in domestic legislation.’ 
The concepts behind that are very logical and laudable ones in 
terms of democracy and getting people engaged in those debates.  
 
The flip side of it is that the government signed the International 
Convention on Economic, Social and Cultural Rights back in 1989—
signed and ratified—yet we haven’t seen any of it trickle down into 
legislation. Also, we have seen pretty much every political party in 
government over that period and none of them have taken the 
opportunity to enshrine the right to adequate health, water or 
housing. The UN has repeatedly said that there are no logical legal 
arguments for this. We are seeing some progress in Ireland, for 
example, Ireland has signed but not ratified the Disability 
Convention because the government wants to have all its ducks in a 
row, if you like, when the Disability Convention is finally ratified, 
and there are a number of legislative changes happening at the 
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moment to allow them to ratify that in good faith. That is extremely 
laudable as long as it actually happens and that [as long as] it 
doesn’t get long fingered. Some of the legislation that we would be 
particularly concerned about is in particular, the capacity legislation. 
We also have some progress in this regard on cluster munitions 
recently. Many of you will know that the Irish government played a 
lead role in the Cluster Munitions Convention that will actively the 
ban of use of cluster munitions.  We have been assured by the 
Department of Foreign Affairs that by December, the Irish 
government will have passed legislation so that the Convention is 
made real at home and again, we can sign and ratify in good faith. 
There are indications of progress.  
 
Unfortunately, we spent quite an intense period of time this summer 
lobbying the government, and we didn’t see progress. Miloon 
[Kothari] and others would have referred to the Optional Protocol on 
Economic, Social and Cultural Rights, which at its simplest means 
that if someone in Galway was denied access to clean drinking 
water for a very long time and their small children became sick as a 
result of that, and they received no remedy either from Galway City 
Council or the Courts here, they could actually take their case to the 
UN. That is what it would mean in practice for Ireland. When that 
negotiation was happening at a UN level it was not clear what side 
of the fence the Irish government was on. There were many 
governments arguing for a pick and mix approach to human rights, 
maybe health would be a human right, maybe housing, but certainly 
not all. With 72 hours to go before negotiations the Irish 
government still couldn’t tell us what their position was.  
 
What was interesting in this dynamic was our understanding that 
Foreign Affairs was very keen to see a very comprehensive optional 
protocol that didn’t undermine current human rights standards and 
actually pushed the debate on. They were under huge pressure 
from some of the other departments and I’m assuming included in 
that were those responsible for health and housing who didn’t want 
a case coming before the UN about an Irish case. You can see 
therefore our reluctance and our fear about human rights in this 
country is also negatively impacting on the rights of people from 
other parts of the world to actually have their voices heard. Luckily, 
the Irish government actually acquiesced after quite an intensive 
lobby, and it was a good moment for Amnesty because in the room 
where the Irish negotiations were going on [they said] ‘we heard 
Amnesty in Ireland.  We get it.  We won’t say anything against the 
Optional Protocol.’ Hopefully there won’t be a row back and on 
December 10th, economic, social and cultural rights will find their 
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place in international law where they should be. I think it is 
interesting to note how reluctant our government is about human 
rights domestically and the impact that they have on their role in 
international law negotiations. 
 
Finally, Minister Finneran is joining us today and we hope it will be 
an opportunity where the government will actually engage with the 
debate that is on the table, which is that housing and health rights 
are actually human rights. Many will remember when the Minister’s 
predecessor Noel Ahern said on Prime Time, ‘When people start 
talking about human rights they must have nothing better to talk 
about.  They must have everything else sorted because that’s a 
purely academic debate.’ The same Minister said in a public forum 
once, ‘Well of course Sweden doesn’t have street homelessness; it’s 
too cold to sleep out in Sweden.’ I’m not being facetious; I think it 
is important that we repeat both the positive and the negative 
things that our government says. That was a truly shocking lack of 
insight of what it truly means to be street homeless in Ireland. 
There are 5 thousand people in the homelessness system right now 
and simply providing more emergency beds is not the answer. 
Providing access to a home and a community where you can live a 
life with dignity is the answer, and we hope we get answers like that 
from Minister Finneran today.  
 
Speakers’ Presentations: 
 

Muiris MacCarthaigh, Institute of Public Administration - 
“Human rights in Public Services” 
 
First, I would like to look at some figures from Ireland’s public 
service in 2007. Comparatively speaking our Civil Service (37,000) 
in Ireland is kind of small. As the population has grown the civil 
service has remained relatively the same size, which has led to 
various difficulties within public service. The local government 
sector (34,000) is about the same size as the civil service and is 
obviously very important especially in terms of housing. Health is by 
far the largest sector with over 100,000 people working in this area. 
Similarly, there are a large number of people working in the 
education sector (85,000). Then we get into the realm of state 
agencies and non-departmental bodies, which is comprised of 
12,000 people.  The Defence Forces are the one area that has been 
decreasing in size (11,369). The public sector includes the 
commercial sector, which accounts for 39,000 people. On a whole, 
roughly 15 percent of the workforce is in the public service. 
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Now I would like to look at how reform occurs in the service in 
Ireland. Reform is well and good in the center—Taoiseach and 
higher offices including finance and other higher governmental 
departments—but the further you move outside those circles there 
is a decreasing impact on public service reform. At the frontlines, 
where the public meets the public service, reform is really not 
evident. Reform lies in the central government departments where 
there is no direct contact with the public. 
 
The Human Rights Commission Act of 2000 guarantees the rights, 
liberties and freedoms in the Constitution. Government is legally 
required to uphold these principles. For public servants, legality is 
absolutely central to their work. In Ireland we work within a 
common law tradition. Because we live in a very litigious society 
there is a lot more legislation, but people are also more willing to 
litigate. 
 
I would like to address some central questions relating to the five 
principles and public service values. How do the five principles 
underpinning human rights based approaches relate to public 
service in Ireland today? Is there conflict, or do they compliment 
each other? How do they work in the system? How are they 
manifested in wider public service? Are there issues marrying these 
principles with modern public service values? 
 
First, I have to define what I mean by values. Values are the 
individual principles or qualities that guide judgment and behaviour. 
So every organization in the world’s work is underpinned by a series 
of values. It is a very complex picture; within the public sphere 
there are many different areas.  All these different areas will have 
different values based on the type of work they do. What is needed 
now in the Irish public service is the restatement of these values.  
There are some basic challenges in reforming these values. 
Primarily issues of participation, empowerment and prioritization 
[further] raise issues of legitimacy, representativeness, equity, and 
accountability.  
 
The primary values central to the public service in Ireland are 
impartiality, neutrality, fairness, honesty, integrity, accountability 
and legality. These values would be central to any country’s civil 
service anywhere in the world.  
  
I want to demonstrate that some of these values are successfully 
married with the five principles. There is a commitment in general 
to public interest: honesty, impartiality, integrity and fairness. In 
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more recent years accountability has also become very important in 
the work of public servants. Some public servants claim that they 
are overwhelmed with the amount accountability requires of them. 
This worry is linked with the worry of defensive values. Public 
servants have to make sure that their procedures and processes are 
correct due to the amount of scrutiny they are faced with. Arguably 
the amount of worry given to accountability has retracted from the 
overall work of the public servants. Efficiency and effectiveness are 
very much central to new public reform. There is a new emphasis 
on trying to merge market principles with the public service.  
 
Where do these values come from? There are various ways in which 
these values are passed to employees. I think one of the main ways 
they are transferred through the office is through formal and 
informal osmosis. There is very much that you can pick up in the 
office just by being around other people. Line managers [tend] to 
be very effective in passing along company values. They tend to 
come in the most direct contact with other employees. Also 
induction courses that outline the company’s values have become 
very important.  There is a constant movement of reform in the 
public service in an attempt to make it more efficient. The growing 
trend seems to be moving into a much more fragmented and 
specialized public service.  Social change also has a huge impact on 
the development of public service reform.  
  
What are the future values? There are different schools of thought 
on where to go from here. Some people think it necessary to 
reinstate old core public service values. They believe that we have 
lost the clarity that we once had.  Others disagree, saying that we 
need to move away from the old values and create values with 
more flexibility, innovation, and integrity.  
 
There are many fundamentals already in place in terms of the 
values underpinning the five principles. I don’t think they are alien 
to public service. There are fundamentals that can be built on. For 
example, shared language is very important.  We need to 
understand exactly what we are talking about in terms of the 
principles. There needs to be greater emphasis on the principles in 
terms of the different services. 
 
In terms of developing values, it will take time. There needs to be 
fundamental changes in people’s behavior, attitudes and ultimately 
their hearts in order to really get them to accept values. The values 
should not be thought of, rather they need to just come naturally. 
 



  

 79

 
Alicia Ely Yamin, Joseph H. Flom Fellow on Global Health and 
Human Rights, Harvard Law School - “Accountability for 
What? Exploring What it Means to Apply Human Rights 
Framework to Safe Motherhood” 
 
We have to be frank.  Over 99 percent of maternal mortality occurs 
in the developing world. It is in fact the public health indicator that 
shows the greatest disparities between the industrialized North and 
the developing South. One in almost 3 thousand women in Europe 
will die because of pregnancy related complications, where as one in 
sixteen women in sub-Saharan Africa will die, one in eight in Sierra 
Leone. There are countries in sub-Saharan Africa where a girl has a 
greater chance of dying in pregnancy or childbirth than of 
graduating from primary school.  
 
So by taking on maternal mortality as a major focus of its Dignity 
Campaign, Amnesty will be focusing largely on situations in the 
Global South. Now that is in not to say that countries in the North 
don’t have a very substantial role to play in promoting functional 
health systems and in addressing maternal mortality.  On an even 
more basic level, I think that taking on maternal mortality, which is 
even more urgent in the emerging world financial crisis, [ultimately] 
demands in civil society that we undertake a real conversation 
about what we owe each other. Not just as legal citizens in 18th 
century social context, but as human beings. Not just in matters of 
charity or compassion but what we owe each other in terms of 
justice. We all inhabit the same geo-political map. I can’t think of an 
organization that is better placed to promote that conversation in a 
real way than Amnesty International. 
 
First, I want to make it clear that I am talking about accountability 
beyond individual sanctions an approach that focuses on individual 
violations by individual perpetrators, with individual remedies is not 
well suited for advancing health rights. We are really concerned with 
greater institutional dimensions. The focus on individuals can lead 
to misdirected punishment and create perverse incentives. What we 
should be most concerned about are institutional and political 
dimensions, creating a new dynamic in public service of entitlement 
and obligation. We need to make public service more politically and 
socially responsive. But, and I do want to make this clear, I do think 
that remedies, judicial and other, are key. We now have evidence 
from a number of countries around the world that economic, social 
and cultural rights, in particular health rights, are justiciable in 
many dimensions. 
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One way of looking at the obligations for which we would hold 
states accountable in addressing any health problem entails 
obligations of various rights—civil and political rights and economic 
and social rights. So for example, reducing maternal mortality 
entails obligations relating to the rights of life, freedom of 
movement and association, political participation, bodily integrity 
and equal protection. It also includes economic and social rights, 
such as health and other social determinants of health, like 
education. The cross cutting principle of non-discrimination is also 
very important.  
 
I want to focus on the obligations relating to the right to health 
because I think they pose the greatest challenges to the way the 
traditional human rights practice and the traditional human rights 
community have gone about its work. Another way of 
understanding obligations would be through the tripartite 
framework of the obligation to respect (refrain from direct 
infringement), protect from interference by private actors, and fulfill 
(proactive measures to progressively realize programmatic aspects 
of right). The obligations to fulfill challenge us in the human rights 
advocacy community the most in terms of what we can really bring 
to the table. 
 
I want to suggest that we focus on accountability for three things: 
accountability for what the state is going to do, whether it is doing 
what is appropriate; accountability of effort, how much they are 
doing; and thirdly, for process, how they are going about the 
process of addressing or reducing maternal mortality.  
 
First, the accountability for what? Under the international covenant 
for economic, social and cultural rights, “each state party 
undertakes to take steps, individually and through international 
assistance and cooperation, especially economic and technical, to 
the maximum of its available resources, with a view to achieving 
progressively the full realization of the rights recognized in the 
present Covenant by all appropriate means…” (ICESCR, article 2)  
In the health domain, what the appropriate measures or means are 
do not flow from transcendent principles of human rights but 
actually need to be based on the best evidence from public health. 
So we need to know, for example, that maternal mortality is 
different from many health indicators. The complications that lead 
to the great majority of pregnancy related deaths are neither 
predictable nor preventable. They are, however, treatable with a set 
of reasonably simple interventions we’ve known about for over 60 
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years.  15 percent of all pregnancies around the world will result in 
potentially life threatening complications. However, women in 
Ireland are not dying from this whereas women in Sierra Leone are 
because they don’t have access to these services.  
 
We know from human rights law that health facilities, goods and 
services are to be accessible, acceptable and of adequate quality 
(ESC Rights Committee, General Comments No. 14, para 12). Both 
the ESC Rights Committee and CEDAW have recognized emergency 
obstetric services as critical intervention to reduce maternal 
mortality (ESC Rights Committee General Comment 14, para 43; 
CEDAW, General Recommendation 24, art 12 (2)). I believe that our 
job is to connect the dots. To show how the lack of availability, the 
lack of accessibility (including economic accessibility and 
geographical accessibility) the lack of acceptability, in particular 
cultural acceptability and the lack of quality directly feed into these 
three delays in the decision to seek help, the delay in arriving at the 
health facilities and the delay in receiving adequate treatment.  
 
In many countries the victims are blamed. The majority of maternal 
deaths occur in their homes and the women are blamed for not 
seeking care. They are blamed even when the nearest health center 
is over 20 kilometers away, down mountain sides, when there are 
no communications networks, no transportation networks, and the 
health clinic may not have the proper equipment to deal with that 
obstetric emergency. We need to shift the responsibility. The 
primary responsibility needs to be on the state to meet these 
principles. By doing this, I believe that we can show that these 
deaths are not random biological events but are the foreseeable 
results of systematic policy decisions at the local level, the national 
level and the international level. Many of the healthcare 
restructuring loans and programs directly influence the availability, 
acceptability and quality of care. 
 
Accountability for effort [is] in terms of resources as well as non-
retrogression/adequate progress.  States are under an obligation to 
use the maximum of their available resources. Human rights groups 
looking into this are seen as controversial. I believe that if Amnesty 
is to really make a significant inroad into maternal mortality it will 
have to confront the resources issue, and it can be done.  
 
Resources are necessary for civil and political rights as well.  Philip 
Alston stated after his site visit to Guatemala, ‘The reason the 
executive branch of the Guatemalan State has so little money to 
spend on the criminal justice system is that the Congress resisted 
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the imposition of all but the most perfunctory taxes. To put this in 
perspective as a percentage of GDP, Guatemala’s total tax revenue 
in 2005 was 9.6% of GDP’ (Philip Alston, UN SR on Extra-judicial 
Executions, statement to Human Rights Council, March 2007). Well 
the IMF recommends as a minimum for adequate fiscal space that 
that number be 15 percent of GDP. Most policy institutions and 
think tanks would recommend closer to 18 to 20 percent of GDP. 
Fiscal policy is absolutely fundamental to the enjoyment of all 
human rights. 
 
Other measures of effort: does the state have a national plan of 
action? Non-retrogression under international law, retrogression or 
backsliding is considered generally impermissible. Retrogression can 
take many forms; it can be the dismantling for family planning 
services under the guise of mainstreaming into primary care or 
cutbacks in funding. The right to health is a social and economic 
right that needs to be realized progressively but we also can hold 
governments to adequate progress. Also, accountability for process.  
How is a state going about reducing maternal mortality? Non-
discrimination and equality are two cross cutting fundamental 
principles throughout all human rights. In institutional levels of 
discrimination, is there a capacity for translation? Is there provision 
for the use of traditional birthing? Systemic and structural 
inequalities lead to de facto discrimination. 
 
The foreseeable result of policy decisions and also from a human 
rights perspective, aggregate advances are not sufficient. We need 
to look at disparities and how the most vulnerable populations are 
faring.  Participation from a human rights perspective needs to 
mean a real devolution of power and decision making to the people 
that are affected by health policies and decisions. So this leads us to 
questions that look beyond the health sector again to the 
interdependence of civil, political, economic and social rights. 
Participation requires transparency and broad access to information.  
 
In a human right framework, a health system is not just a delivery 
apparatus for goods and services. This is very relevant to our health 
systems in the global north too. Where so often health system 
reforms are discussed in terms of health care being a commodity 
and reforms being aimed at extracting greater value, greater 
efficiency [is required] from systems. In the human rights 
framework the health system is a core social institution akin not to 
a post office but to a justice system, which can exacerbate 
inequality and exclusion in a society or can facilitate and promote 
greater equality with greater real democracy.  
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In terms of the question of who should be accountable, it is 
unreasonable and even counterproductive to expect that many 
states in the Global South, which are just not in a position to invest 
the kind of resources that are necessary to meet these human 
rights obligations on their own. The Economic, Social and Cultural 
Rights Committee has made it clear that available resources include 
resources from international assistance and cooperation. I am not 
just talking about the health systems in countries that are 
desperately poor where the health systems and social infrastructure 
are totally collapsing, but also in middle-income countries. 
 

 
 
 

Michael Finneran, Minister 
of State at the Department 
of the Environment, 
Heritage and Local 
Government (with special 
responsibility for Housing, 
Urban Renewal and 
Developing Areas) - “The 
Future of Housing in 
Ireland” 
 
American anthropologist 
Margaret Mead once said that 
‘a small group of thoughtful 
people could change the world. 
Indeed, it’s the only thing that 
ever has.’ From the humble 

beginnings of the organization in the 1960’s to its status now as one 
of the foremost independent advocates for change and for freedom, 
Amnesty is testament to the power that can be unleashed by small 
groups of thoughtful people. 
 
I have long been an admirer of the core values of Amnesty, the core 
values of: international solidarity, effective action for the individual 
victim, global coverage, the universality and indivisibility of human 
rights, impartiality and independence, and democracy and mutual 
respect.  Each of these is a universal, elemental objective of any fair 
and inclusive society.  Fairness and social inclusion are at the heart 
of much of the work the government is doing in the area of housing. 
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I want to use my time with you here today to outline recent and 
future developments in relation to housing policy. In particular, I 
want to set these developments in a context which shows how 
essential a quality housing environment is if we are to enhance 
quality of life and offer equality of opportunity and good services for 
all. In particular, I want to give an update on the progress we are 
making on implementation of the programme and policy reforms set 
out in the housing policy statement Delivering Homes, Sustaining 

Communities, which was published early last year. 
 
I know that you have focused over the course of your programme 
on rights issues generally and indeed on the right to access public 
services, including housing. I don’t wish to retrace in any great 
detail ground you may have traversed already but I would like to 
refer briefly to it if I may. 
 
For some time now the basic aim of the State’s housing policy has 
been to enable every household to have an affordable dwelling of 
good quality suited to its needs in a good environment and as far as 
possible, at the tenure of its choice.  The general strategy for 
realizing the overall policy aim is to have in place a graduated and 
flexible system of housing supports to respond to the varying nature 
and extent of households’ needs over their lifetimes. This is in line 
with the principles of the life cycle approach endorsed by our social 
partners. 
 
In practical terms, this means that those households who can afford 
to do so should provide housing for themselves, with the aid of the 
fiscal incentives available, and that those unable to do so from their 
own resources would have access to social housing or social housing 
support, or to income support to rent private housing.  The needs of 
the households supported through these different mechanisms are 
therefore broad and diverse. Particularly in recent years, the policy 
responses in place and funding made available have been very 
effective in the delivery of a broad range of supports.  For example, 
in total last year over 13 thousand social and affordable homes 
were delivered and overall, the needs of almost 18,300 households 
were met through the broad range of social and affordable housing 
programmes. That represents a very significant increase of 24 
percent on the level of needs met in 2006 and marks a major 
advance towards meeting our commitments under the programme 
Towards 2016 and the National Development Plan. 
 
While the financial provision for 2009 will fall short of the record 
amounts available in 2008 by around 4 percent and 4.7 percent in 
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the overall housing context, I am confident that the €1.66 billion 
provided will ensure that we maintain strong momentum towards 
meeting those commitments. It’s not just about money though.  As 
I’ve said, the key is tailoring solutions to meet diverse needs. 
 
The introduction, as announced in last week’s budget, of wider 
mortgage finance for first time buyers and changes to the provision 
of affordable housing ensures that there is now a full spectrum of 
housing responses in place. Collectively, they provide a range of 
measures to respond to the needs of the households from across 
the low to middle income spectrum by enabling them to withstand 
the worst effects of the economic downturn and the credit crunch. 
 
For disadvantaged households at the lower end of that income 
spectrum, the continued strong output from the social housing 
investment programme will provide access to a quality housing 
environment in sustainable communities with a possible subsequent 
avenue to home ownership through the tenant purchase scheme. 
 
A further route to home ownership will also be provided for low 
income households through a new incremental purchase scheme, 
which I introduced to the Oireachtas two weeks ago and [which] is 
currently being debated in the Senate. This will support home 
ownership for existing social housing tenants and households 
qualified for social housing support whose incomes are too low to 
qualify for affordable housing but who could, over time and with the 
appropriate supports, become the outright owners of houses newly 
built by local authorities or voluntary bodies. 
 
For households ready to take the step into home ownership but who 
require a modest level of support, the various affordable housing 
schemes provide a welcome means of bridging their affordability 
gap. The changes to affordable housing delivery to be implemented 
following last week’s announcement will provide a more equitable 
basis for the operation of the schemes, and achieve greater 
consistency of implementation nationally. 
 
For middle income households at the far end of that spectrum who 
can afford to enter the market now, can afford to service a 
mortgage, but for whom home ownership is currently closed off due 
to the so-called ‘credit crunch,’ the new Home Choice Loan provides 
a targeted and time limited option to get over a temporary 
accessibility issue; that is a new loan structure that I have 
introduced. It will be rolled out by the middle of November and it 
will involve four designated local authorities providing loans up to 
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€285 thousand for people with an income over €40 thousand for the 
main earner so they can purchase on the open market. So as to 
identify a particular area where people are in a position to meet 
mortgages but for some reason or another cannot because of the 
credit crunch at this particular time. In some cases it is on account 
of financial institutions seeking deposits of up to €60 thousand, 
which is about 20 percent of a €300 thousand mortgage. That is not 
readily available to young people or a young couple today to have a 
deposit of €60 thousand, and I have introduced this loan system on 
a temporary basis, possibly for 12 months or so, to allow people to 
assess the market, to see if there is good value out there to get a 
home for themselves. Obviously it is their choice.  It is just a facility 
that is being provided by Government through the initiative that I 
brought forward. 
 
But of course, in terms of a continuum of supports from the most 
disadvantaged through to those able to meet their own needs in the 
market, these programmes come after the core priority supports for 
the most vulnerable sections of society from the housing 
perspective – that is the homeless, the Travellers, the elderly and 
people with a disability. Each year, but never more so than next 
year, there has to be, and will be, a particular focus on targeting 
available resources to assist these disadvantaged households to 
meet their accommodation needs. 
 
Effective delivery of this extensive range of housing responses 
represents the most effective means by which our policy aspirations 
can be turned into a meaningful reality—improving peoples’ housing 
circumstances. I know that some of you here today support the 
principle of a legal right to housing as a means of ensuring that 
housing needs are met. While I respect that view, and I know that 
we share a common desire to improve the lot of the most 
vulnerable households, I don’t believe that conferring a legal right 
to housing on citizens would by itself afford any greater access to 
housing services.  Rather, I consider that the most appropriate way 
of addressing the rights issue in relation to housing is to continue 
the various programmes and fiscal incentives currently in place, 
utilize available resources in a way which accords greatest priority 
to the most vulnerable sections of society, review the operation of 
existing schemes on an ongoing basis to ensure that they’re 
meeting our objectives, and put in place new programmes or 
measures as required. 
 
The extensive investment over recent years in the provision and 
improvement of local authority housing, provided by the voluntary 
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and cooperative housing movements, homeless accommodation, the 
accommodation for Travellers, and meeting the housing needs of 
other disadvantaged sections of society demonstrates the long 
standing commitment in Irish housing policy to improve housing 
conditions and to secure adequate housing for all. 
 
The housing policy statement I mentioned at the start of this 
address sets out a vision to guide the transformation of the housing 
sector over the medium term by delivering more and better quality 
housing responses and by doing this in a more strategic way, 
focused on the building of sustainable communities. 
 
And what do we mean by sustainable communities?  Quite simply 
we mean places where people want to live and work, now and in the 
future.  Places that meet the diverse needs of existing and future 
residents, are sensitive to their environment, and contribute to a 
high quality of life.  Places that are safe and inclusive.  Places that 
are well planned, built and run, and places that offer equality of 
opportunity and good services for all. 
 
The policy statement sets out a range of actions geared at building 
sustainable communities, responding to housing needs in a way that 
improves choice and encourages individual responsibility within 
communities, and effectively delivering housing programmes, to get 
better outcomes for the households’ supported, and better value for 
money for the tax-payer. 
 
The specific actions taken to achieve these goals include rolling out 
the new policy agenda in consultation with stakeholders, with a 
range of guidance documents to support the building of sustainable 
communities, a legislative programme to support social housing 
reform and the delivery of housing programmes, new schemes to 
support social housing tenants seeking homeownership and to meet 
the needs of older people and people with a disability to adapt 
private homes to meet their needs, and an effective use of the 
investment in housing programmes provided for in the National 
Development Plan 2007-2013. 
 
We are now progressing well on the implementation issues, which 
need to be addressed if we are to transform the Irish housing 
environment to meet the challenges arising, many of which are 
identified in the policy statement. I’m pleased to say that 
substantial progress has already been made to date in a number of 
areas, and I’d now like to focus on just a few specific areas. 
 



  

 88

A range of ambitious social housing reforms are being provided for 
in the recently published Housing (Miscellaneous Provisions) Bill, 
which is currently before the Oireachtas. The Bill includes new 
provisions on the assessment of social housing needs, updated 
management and control powers, provisions in relation to anti-
social behaviour, and the introduction of a statutory basis for 
housing action plans. The proposed Incremental Purchase Scheme 
is also being progressed in the context of this Bill. 
 
The Sustainable Communities Fund envisaged under Delivering 
Homes, Sustaining Communities was introduced in late 2007. 
Funding of some €7.6 million over a three year period has been 
allocated across some 23 housing authorities to support a variety of 
projects including regeneration initiatives, tenancy liaison services 
and measures to reduce anti-social behaviour. 
 
My Department is also leading the development of a National 
Housing Strategy for People with Disabilities. The strategy, which 
will be developed by the end of 2009, will support the provision of 
tailored housing and housing supports for people with a disability 
and will have particular regard to adults with significant disabilities 
and people who experience mental health issues. 
We have also convened a Cross-departmental Team on Sheltered 
Housing and will, in conjunction with the Office of the Minister for 
Older People, develop a policy governing sheltered housing 
provision for older people [to] agree [on] local structures and 
protocols for integrated management and delivery of housing 
requirements and the provision of care. 
 
Tackling homelessness, undoubtedly one of the most complex areas 
of my overall brief, is one of my top priorities in 2009, and is 
prominent as a key theme in the housing policy statement I 
launched a few weeks ago, “The Way Home: A Strategy to Address 
Adult Homelessness in Ireland 2008-2013,” which has three very 
challenging but, I believe, achievable objectives—eliminating long 
term occupation of emergency homeless facilities, eradicating the 
need to sleep rough and preventing homelessness. Those are three 
important pillars of my statement and I believe they are achievable.   
The success of the strategy will be determined to a large extent by 
the effectiveness of its implementation. For my part, I will ensure 
that the resource requirements of the new strategy are taken into 
account when it comes to the distribution of funds from within the 
overall housing budget. 
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Design is also an important determinant of the quality of housing 
environment. New design guidelines on housing delivery entitled 
“Quality Housing for Sustainable Communities” were launched in 
March 2007. Also in September 2007, guidelines for Planning 
Authorities on Sustainable Urban Housing: Design Standards for 
Apartments were published by my Department. These documents 
form part of a suite of guidance documents, which the Department 
is developing to promote quality housing neighbourhoods. 
 
Ladies and Gentlemen, I think you will agree that this government 
is doing a lot to secure housing for the most vulnerable in our 
society, and we will continue reviewing our programmes to ensure 
we are addressing these housing needs.  I would like to take this 
opportunity to thank Amnesty International once again for 
organizing this event and for giving me the opportunity to speak 
here today. May I conclude by wishing you well in your work and I 
look forward to being advised of the outcome of your deliberations 
in due course. 
 

 
 
Mark Joannides, UK Department of Health - “Human Rights in 
Healthcare: Bringing the Human Rights Act to Life” 
 
What do we mean by human rights? When we talk about human 
rights we talk about human rights values.  We tend to focus on the 
values of fairness, respect, equality, dignity and autonomy. In 
terms of a legal basis, we focus very much in the UK on the Human 
Rights Act of 1998, which previously would have been enshrined in 
the European Convention on Human Rights. A few of those articles 
particular to health include: right to life, right to freedom from 
degrading and inhuman treatment, right to liberty. Lastly, what do 
we mean by a human rights based approach? This is sometimes an 
issue because you can find that there are many different 
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interpretations of what a human rights based approach is. I 
personally think this is a good thing because each human rights 
based approach in an organization will be different. However, in 
terms of the principles of a human rights based approach we use 
the five core principles of putting human rights at the heart of the 
policy and planning, accountability, empowerment, participation and 
non-discrimination.  
 
I want to give you a very quick overview of where we’ve come from 
and where we’re going. In June 2005 we started working with The 
British Institute and five NHS trusts. We were really looking at how 
we could take human rights based approaches and [apply them] in 
NHS organizations. That really culminated in the launch of “Human 
Rights in Healthcare,” a framework for local action. We then moved 
onto a second phase where we decided to put some time and 
energy into creating some practical human rights tools. That phase 
also included an independent evaluation of those tools. We had an 
advisory group that advised key stakeholders across the health and 
human rights arena, and we had a number of learning events as 
well. It all came to an end in October of 2008 and we are now 
looking at where to go next.  
 
So why did the Department of Health bother doing any of this? 
There are a number of key drivers. The first was the Audit 
Commission who in 2003 published a human rights [report] 
improving public service delivery. The intention of the Human Rights 
Act of 1998 wasn’t simply to enshrine the convention articles into 
UK law; the underlying intention of government was to create a 
culture of respect for human rights in public services. The Audit 
Commission decided to look into that and found that health was 
wanting. There was very little awareness compared to other sectors 
even in terms of just basic compliance. This was compounded by a 
Ministry of Justice report that found low awareness. There was also 
a review of the Human Rights Act, which found that there was not a 
problem with the act but rather a problem with the understanding of 
human rights.  Either people had no understanding or little 
understanding—that was incredibly dangerous.  
 
Another key driver was a move towards patient centered care. 
Instead of building and designing services so they are convenient 
for those delivering care, there was a move to putting the patient at 
the center. Obviously compliance with the Human Right Act is very 
important. Also there was a new commission on the horizon. Ireland 
has had a human rights commission, but the UK has not had a 
human rights commission until October of last year. In some ways 
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the Human Rights Act is seen by academics as a child without a 
mother. There was nobody to actually look after human rights in the 
UK. It was simply put onto the statute books and we had hoped that 
as a result we would all be human rights compliant and we would 
bring around a culture of human rights. That was of course not the 
case.  Just because you have legislation does not mean that you will 
have change. There needs to be vehicles; there needs to be 
commissions that are going to make sure that the legislation 
translates into action.  
 
All these drivers led us to believe that we have to do something as a 
department. When we looked at the situation in the NHS, based on 
the research of the UK Ministry of Justice and the Department of 
Health’s own research, we found that there was a fundamental lack 
of human rights awareness amongst staff. There was also a 
perception that human rights were for the lawyers. It was seen as 
something for other countries. When you talk about human rights, 
you automatically think of Guantanamo Bay, Darfur, things in other 
jurisdictions. It was also seen as a legal loophole for terrorists, 
thieves, etc. It was not seen as something for individuals. We then 
looked to what was already out there and a lot of the guidance and 
materials were very legalistic and focused on keeping organizations 
out of court. However, staff felt that human rights values of 
fairness, respect, equality, dignity and autonomy were very 
important. These values were important to them, but they were not 
able to visualize what it would look like in practice. So we decided to 
put together some simple health service guidelines. A lot of the 
guidance that was already out there was very generic and people 
were forced to make the links themselves. The links really needed 
to be made for them to make it as easy as possible; they needed to 
instantly see how it was relevant to them. We needed to make clear 
some of the practical things people can do, not just focus on the 
theory. Lastly, we needed to show the value in doing it. 
 
To approach this we decided we should not rely on the civil servants 
but rather the people delivering these services [who] know what 
works and doesn’t work and they can apply it in their day-to-day 
jobs. The second aspect was really about getting some human 
rights expertise in. We did that by partnering with The British 
Institute of Human Rights. Lastly, for facilitation we had people in 
trusts that wanted to help deliver. We [leant] them a helping hand 
with the nuts and bolts.  This worked great, but in hindsight we 
realized what you really need is independent evaluation because 
when you tell people that a human rights [based] approach is the 
way to go, they want to see the evidence.  
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The following is an overview of some of the work the trusts were 
doing. MerseyCare NHS Trust was looking at a human rights based 
approach within their Learning Disabilities directorate. They tackled 
the issue of how you explain human rights to someone with a 
learning disability. They had an inpatient questionnaire that broke 
down fundamental human rights into an easy-to-read, easy-to-
understand [format]. They also looked at risk assessment from a 
human rights based approach as well as training staff.  
 
In another case Southwark Health and Social Care looked at 
commissioning [and how to encourage] a market within health care 
economy. One of the issues was if that was incompatible with 
human rights? And we actually found that no, it wasn’t. It was 
found that human rights were fundamental when you are 
commissioning services.  Whether you are commissioning it from a 
trust or a private provider, how do you ensure that your values as 
an organization are embedded in that? It was found that the trust 
was able to use a human rights based approach to develop their 
commissioning framework and that it is still in development.  
 
Surrey and Borders Partnership NHS Trust focused on leadership 
and development. They worked to get human rights into the fabric 
of their organization. Their approach [ranged] from induction and 
day-to-day training through to the development of their key 
leadership.  
 
Heart of Birmingham PCT looked at how to embed human rights 
values into their organizational strategies. Once they got senior 
leadership involved, the question of how to build the appropriate 
links was addressed. People began to realize that human rights 
values are essentially the values of your national health service and 
if they are not there, something is wrong.  
 
Lastly, Tees, Esk and Wear Valleys NHS Trust focused on service 
user involvement. They did this through a service user led 
organization, developing partners that informed the way the trust 
was developing its service charter.  The outcome of all of this was a 
publication that essentially set out a business case for human 
rights. It looked at what the Human Rights Act meant. It also has 
some ideas for action, some practical things that you could do as 
well as a number of case studies.  However, because it was 
produced at such an early stage, we did not really have those 
practical materials that a trust could use and we needed 
independent evaluation. That said though, we managed to prove 
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that what was currently a conceptual framework in the eyes of 
many people, could be practically used within an NHS organization. 
We also disproved the theory that staff wasn’t interested in human 
rights. We actually found that once we started talking to people, 
they became really passionate about human rights. 
 
Our next step then had to be giving people practical tools. We got 
our trusts to develop transferable products. We then brought in 
IPSOS MORI to independently evaluate the work. They did some 
base lining work to see where trusts were, they then came back in 
six months to see what they had achieved. It was also key to make 
the strategic links with other areas, because you can't just focus on 
an individual organization in the area, you need to be looking at the 
system as a whole. There also has to be sharing and to develop 
learning across the NHS. To do this we hosted a number of learning 
events.  Our outputs included a revised framework. We created a 
smaller, easier to read booklet that included a CD. We had to think 
about what people would be able to use in their day-to-day jobs 
because often a lot of this language can be overwhelming and quite 
difficult. 
 
Now we are thinking about where to go next. We have some good 
guidance, but now we are trying to figure out how to get that 
guidance out there. Another key issue is how we are going to 
[transition] from processes to outcomes. At the moment a lot of this 
work is focused on process. Now we have to figure out how to make 
human rights outcomes a reality. Lastly, we have to figure out how 
to look beyond merely health? How do we include social care and 
others? 
 
From this process we have learned some very important lessons. 
First, don’t go it alone; there are a lot of knowledgeable people and 
organizations out there. It is about going out, finding them and 
working with them. Also, have visible outcomes. Evaluate, and if 
possible independently evaluate. In terms of the trusts, one of the 
big challenges they faced was [that] this was a cultural change in 
the organization. They faced challenges with turning something that 
is relatively conceptual into something that was concrete and 
realistic. In order to deal with some of these challenges they went 
to senior buy in. They went to the upper levels of their organization 
to get support. They also made sure that there was dedicated and 
protected resource working on that. It was also about taking a few 
small steps on the way to an ambitious goal. Lastly, this was all 
made possible through people with determination, through 
individual champions out there who felt passionate about this issue.   
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Question & Answer 
 
Question (Q):  How could you apply your framework for 

advancing health rights in the field of mental health where 
research on what derives best outcomes is best developed? 
 
Answer (A):  Alicia Ely Yamin, Harvard Law School:  First of 
all, I think in dealing with mental health and mental disabilities 
there are few principles to underscore in an approach; one is that it 
contains freedoms and entitlements [including] civil and political 
rights and economic and social rights too. It may seem so self-
evident that it is not even worth saying, but I’ll say it anyway 
because most government policies don’t actually abide by it.  People 
with intellectual and psychiatric disabilities are full subjects of 
rights. It is something that is set out quite broadly in the 
Convention on the Rights of Persons with Disabilities, but in many 
government policies that limit legal capacity where involuntary 
commitment is common, where abuses in institutions are rampant, 
where there are limits on what we would consider the most basic 
rights of a human being to marry and found families and do things 
people with psychiatric and intellectual disabilities are denied, I 
think human rights brings a fresh perspective.  
 
I agree that it is far more contested in the field of mental health of 
what to actually do, but there is more and more evidence and work 
on the importance of community integration and real meaningful 
community integration as opposed to warehousing people for their 
entire lives or warehousing them in small community facilities that 
are not real community integration. I agree that the public health 
evidence is not as clear as it is in the case of maternal health but I 
do think that it is there and there are many practices that are 
totally unsupported by evidence such as the use of seclusion or 
restraint, the use of unmodified electric shock therapy and a 
number of different treatments.  You still need to look at the 
evidence and to look at it in light of human rights principles. 
  
Mark Joannides, UK Department of Health:   
For us, mental health is at the sharp end of human rights in the UK. 
MerseyCare trust, which Meryl spoke about yesterday, is amongst 
the most developed in taking forward a human rights based 
approach because it is so applicable in that setting.  
 
Thinking through human rights has been invaluable [when tackling 
many] difficult decisions and policies. For example, there was a 
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particular ward where there was a blanket policy of locking doors 
every evening at 8pm. So whatever you were doing and whoever 
you were, you were locked in your room. This was a challenge and 
staff decided to take a human rights based approach to this policy 
and came to the conclusion that this was not proportionate because 
the person’s right to privacy and to family life [when] compared to 
risks of degrading or inhumane treatment were not properly 
balanced. There were some residents that were not a risk to 
themselves or others and in a way, that’s a very simple example of 
the value there.  By taking a proportionate approach and by actually 
thinking that yes, sometimes we do have to make difficult decisions, 
we do have to lock them up, is an unfortunate reality. However, 
human rights [based approaches] can make sure that it only 
happens when absolutely necessary and in a proportionate way. 
Needless to say, that had a huge impact upon residents who 
suddenly felt that they could enjoy more of their rights; they could 
live their life a bit more the way they wanted to. I think this is 
absolutely key. 
 
Q:  How do you ensure the indivisibility of human rights 
based approach from a budgetary perspective while ensuring 

that enough resources are available to ensure the right to 
health for all in any given country, especially in developing 

countries that have limited public resources? 
 
A:  Alicia Ely Yamin, Harvard Law School:  In many cases 
human rights is not a magic bullet and doesn’t provide a magic 
solution to how to set budgets. What I think is important is that it 
calls for a process, a broad transparent and participatory process in 
terms of budget setting where relevant stakeholders are included. 
So we can’t always agree on whom is the most disadvantaged in 
society.  Is it someone who is sick and doesn’t have access to 
healthcare, or is it someone who is homeless and may become sick 
as a result? Human rights doesn’t say where the money should go 
but it does say that the people who are affected by those decisions 
have a right to participate in [the process] so that any kind of 
budgetary setting process, which also includes allocations to 
criminal justice systems and allocations to the political systems, 
need to be as open and transparent and participatory as possible, 
where the reasons for budgetary decisions are made publicly 
available and where those decisions are reviewed periodically and 
are revisable in light of new evidence. 
 
Q:  How did you overcome some of those early attitudes 

towards human rights and what methods did you use? 
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A:  Alicia Ely Yamin, Harvard Law School:  First of all, when 
looking at an NHS organisation there is obviously different levels 
within that organisation.  You have leadership, middle management, 
and you have people who deliver services directly to the public. One 
of the key things that we found is, you need to tailor the message 
to different people. It has to be relevant; they have to find 
themselves in a way, in the message that you give them. You 
wouldn’t talk to a doctor the same way as you would be talking to 
the chief executives because they both have different agendas and 
different priorities. When we did talk to the chief executives we 
showed how taking a human rights based approach could contribute 
to the various initiatives that the Department of Health was pushing 
forward, how it makes their lives easier, how they were more likely 
to meet those objectives and also to stick [to this] approach as well.  
[We] pointed out the cost of each complaint that was caused by 
each person who had a grievance that was related to a human 
rights issue and obviously, [in terms of] litigation, people know how 
expensive and damaging for the reputation of the Trust that can be.  
That is at a strategic level.  
 
In terms of middle management level, I’ll come back to the example 
I used earlier where lots of middle managers are struggling with 
difficult issues on a day-to-day level. They really do need a way and 
an approach that will allow them to come to a decision so that they 
can feel they have gone through a proper process.  Going back to 
accountability, if that is ever challenged they can reply and show 
how they went through the steps. At the end of the day the 
underlying driver for people will be to provide a good service, so if 
you are able to provide people with a tool to do that, you will find a 
very receptive audience.  
 
Lastly, in terms of people who are delivering services, when you 
talk about the values and actually the outcomes, that is why they 
come into work in the morning.  If you can get them to see that link 
and to get past all the tabloid nonsense then you are going to make 
a breakthrough. 
 
Q:  What should we demand of out governments in the 
Global North, and what would you like to see changed in the 

MDG process? 
 
A:  Alicia Ely Yamin, Harvard Law School:  Under international 
law, the Economic, Social and Cultural Rights Committee and Paul 
Hunt, who was the first Special Rapporteur on the Right to the 
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Highest Attainable Standard of Health, repeatedly emphasised the 
role of international systems and cooperation. I would say that first, 
governments of the North have obligations to do no harm. The US 
government has a global gag rule policy, as it is know, which 
prevents the US Agency for International Development from giving 
any foreign assistance to organisations that provide information, not 
just services, but any [information] relating to abortion. Not that 
they are using US monies, but [if they were to] do so because 
under the argument that money is fungible, [it] would violate the 
First Amendment [as] is it were applied within the US.  It has a 
desperately bad effect on reproductive and sexual health advocacy 
and service delivery organisations around the world. Unwanted 
pregnancies are a risk factor for maternal deaths in any country 
that doesn’t have an extremely liberal abortion law. That would be 
number one, do no harm. This applies to other fields, say mental 
health where governments in the Global North, even in Europe and 
the UK, which have de-institutionalised [programs] still have foreign 
assistance policies promoting the building of institutions to 
warehouse people. So do no harm. 
 
Second, to provide assistance to do the right things, to do what is 
appropriate, to focus on emergency obstetric care, referral 
networks, skilled birth attendants and not on other things that we 
know [and] that evidence shows do not work with respect to safe 
motherhood, like traditional birth attendants in the absence of 
referral networks. Calls have gone in to expand funding for MDG 4 
which is the ‘Safe Motherhood Millennium Development Goal’ by ten 
billion dollars by 2010. That is probably a conservative estimate of 
how much additional funding is needed from the Global North.  
 
Third, to facilitate a process in their funding programmes to make it 
not technocratic, closed decision making with ministries of finance 
and ministries of health, [and] to actually open up these 
programmes to civil society, to patients to use appropriate 
indicators, to make sure that their programmes are enhancing 
equality and not furthering inequities underlying that society. Those 
are sort of specific recommendations that I would make to countries 
in the Global North.  
 
What would I like to see done to the MDG process? Well, human 
rights have been largely absent and not considered in the MDG 
process. The MDG process reduced the Millennium Declaration in 
200 that was suffused with language of rights into this very 
technocratic, specific, boiled down [list of] goals. They have been 
approached in a very top-down, technocratic way. I think efforts by 
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the Office of the High Commissioner for Human Rights tried to bring 
human rights principles and voices into that process, which has not 
had much of an impact so far. I think that Amnesty being involved 
in an issue like maternal mortality can bring a great deal more 
attention to the MDG as relevant to human rights, and human rights 
as conversely relevant to them. So I’d like to see them [be], to the 
extent that it is possible (and there are limitations), converted from 
technocratic, old-style economic development goals into more 
human rights and human development goals. 
 
Q:  People with disabilities are still at the bottom of the pile 
and are waiting years for public housing.  Where are the 

human rights in that? 
 
A:  Noeleen Hartigan, Programmes Director, Amnesty 
International Ireland:  I know that the Minister did say today that 
the housing action plans are going to be put on a statutory basis 
and my understanding of those is that they do have a requirement 
to list the housing for people with disabilities, people who are 
homeless, the Traveller accommodation plans, etc. We will see 
some increase. To answer that question in terms of where we go 
next I think it was very interesting when Freek [Spinnewijn] 
mentioned yesterday that Ireland hasn’t ratified Article 31, which is 
the right to housing under the Revised European Social Charter; 
they have ratified the article that calls for housing for people with 
disabilities. I think it would be a very interesting move for some of 
the disability organisations in Ireland to take a collective complaint 
against the Irish government using that mechanism. 
 
Mark Joannides, UK Department of Health:  In terms of the UK 
position I can’t really comment on that apart from just to say, to 
take a step back we need to be considering in all public services this 
idea of a culture of respect for human rights and every decision is to 
be held up to that test. I think that if NGOs are in the position to 
usefully remind government of the need to do that. 
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Panel Discussion – Day Two 
 
“Applying International Standards to Housing in Ireland” 
 
The purpose of the panel was to discuss the application of 
international standards to housing in Ireland. 
 
Panellists:  
 

James Jopling, Shelter Scotland 
Bob Jordan, Threshold 
Clare Naughton, Northside Community Law Centre 

 
Chair: Noeleen Hartigan, Programmes Director, Amnesty 
International Ireland 

 
 
Panel Presentations: 
 
 

 
 

James Jopling, Shelter 
Scotland 
 
Shelter is the leading housing 
and homelessness charity in 
the UK. Our belief is that 
everyone should have a home. 
There are two main ways we 
do that; there are services, 
which include both advice and 
support for homeless people in 
Scotland. Invariably, we 
undertake policy campaigning 
and training work with housing  
Professionals across Scotland 
to ensure that they can 

 
deliver the services they do to the best possible level to meet the 
needs of the people they are dealing with. We are part of Shelter in 
the rest of the UK, so we work on joint campaigns on issues that 
are still reserved, such as benefits [where] we work with our 
colleagues in London to address those issues across both countries.  
The vast majority of legislation in Scotland now derives the housing 
and homelessness agenda directly there. There are very few issues 
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since devolution in 1999 where we have to work as part of the UK 
organization.  
 
A very brief snapshot of housing type in Scotland; basically, what 
has happened over the last 17 years, loads of people are owner 
occupiers. The main drive behind that was called Right to Buy, 
which was introduced in the 1980’s in the UK by Margaret Thatcher. 
It enabled people in social housing to buy those properties at a 
discounted price. It was part of a big drive because it was believed 
that if you could own your own home, it was a good start in life.  
The drop you see in local authority housing is almost entirely a 
result of that.  
 
The third-level housing associations, not-for-profit bodies that 
provide social housing across Scotland, and most investment from 
government levels for social housing in Scotland have been into 
housing associations. In the last three years before the last election, 
there were only six council houses built. Almost all of the 
investment went into housing associations. An increasingly 
important sector for us is the private rented sector, in which there 
are currently discussions about the role that [these] can play in 
homelessness provision.  
 
To talk a little bit about homelessness itself I’ll read the definition 
just so you get it word for word.  This is the legal definition of 
homelessness in Scotland: ‘A person is homeless if he or she has no 
accommodation in the UK or elsewhere.  A person is also homeless 
if he or she has accommodation but cannot occupy it or it would be 
unreasonable for them to occupy it, for example, because of a 
threat of violence.’ That is a very important definition in terms of 
how homelessness itself is defined and regarded in a Scottish 
context. It is possibly why the numbers seem proportionately high 
for Scotland given the population. As of the end of September, 
56,000 people applied and 40,000 individuals and families were 
accepted as homeless.  30,000 were accepted as being in priority 
need. This is an explicit duty on local authorities to find them 
accommodation. 
 
If you break down who is applying, the vast majority of those are 
single—single men particularly or single parents—single women 
again, a big part of that number. Why are these people being 
assessed as homeless? Well they can no longer live with relatives or 
friends; they may be in a relationship break down, a household 
dispute.  A significant proportion of [these] people are escaping 
harassment, violence or living in an unsafe environment. 
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This is legislation slide; this is where we have got to in Scotland. 
There was an initial definition back in 1977 requiring local 
authorities to provide accommodation for what were called 
‘unintentionally homeless people in priority need.’  Housing Scotland 
in 1987 started to define the types of people who were in priority 
need. Those are individuals with children or particularly vulnerable 
groups. They are not likely to be single people, which as the 
previous slide [showed] is by far the biggest majority of people who 
are assessed as homeless.  The 2001 Act required housing 
associations to take on homeless assessed households unless there 
were very explicit circumstances where they could get away with 
not housing homeless households. Housing associations were such a 
vast majority of the social housing provision in Scotland.  
 
Finally, a key bit of legislation at the moment is the ‘Homelessness, 
etc. (Scotland) Act.’ This led to the 2012 commitment. The 2012 
commitment essentially means that if you were assessed as 
unintentionally homeless or you did not directly contribute to your 
homelessness situation you were entitled to permanent housing. 
There is no assessment of priority need. The way this works at the 
moment, if you apply to the local authority as homeless you are 
asked these questions, are you homeless? Are you in prior need? 
Are you in one of those categories I talked about, typically 
excluding single people, do you have a local connection to that 
area? Have you in some way contributed to that situation? By 2012 
the aim is that the only question that will be asked of anyone is ‘are 
you homeless?’ 
 
The local authorities will be able to investigate intentionality but 
they won’t have to do it as part of the process. This immediately 
ensures that whether you are a single person or someone with 
children, you should have equality of access to housing. Whether 
the housing is there is another question, but you are entitled to 
that. There are various milestones along the way to 2012 and at the 
moment, in terms of homeless assessments, about 80 percent of 
cases are being assessed in priority need.  Local authorities are 
making progress along this track. 
 
How do we get to this place? Initially after devolution there was a 
homelessness task force that consisted of civil servants, the director 
of Shelter Scotland and local authority staff, and they put together 
these recommendations, which actually passed through the 
parliament with no main party voting against the proposal for the 
2012 commitment. What lessened the blow was that in some areas 
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of Scotland there was actually a surplus of housing, incredibly poor 
quality housing, but there was a surplus, which made some 
politicians feel more comfortable that the target was actually 
achievable. I think pointedly as well from 1999, Scottish parliament 
was reestablished.  There was a real desire to out down some 
landmark legislation, (the smoking ban, free personal care for the 
elderly) and this was very much part of that movement.  
 
I can’t stand here and say the legislation was written and that it is 
an easy job.  We desperately need an increase in social-rented 
housing, as I’m sure you need here too. The most recent budget 
from the SNP government committed less than 20 percent of the 
additional spending needed not just for homeless people in Scotland 
but all the people on waiting lists, all the people in temporary 
accommodation, all those people who had been assessed as being 
homeless. What we are hoping for to assist us in that is to restrict 
the right to buy; there are proposals on the table to end that 
entitlement for new tenancies and newly built properties. If you are 
a tenant of a socially rented property, you won’t be able to buy it at 
discount, [in turn] that stock will be kept within local authority 
control to utilize later on for other needs. 
 
We also need to look to other types of housing providers—housing 
associations in particular. As I said, there is currently consultation 
going on to look at the role of the private rented sector. The biggest 
pressure we face though is local and national politician’s mailbags 
and constituency visits about housing. Homeless people are 
stigmatized in terms of who they are and why they may be 
homeless and what they are entitled to. By far, the biggest numbers 
of enquiries in an MSP or a councilor’s postbag are about housing. 
They tend to be about who is getting the house at the end of the 
street? Why is a homeless person being allocated that instead of 
me? I have been on a council waiting list for a decent amount of 
time; I’m a local person to this place; why don’t I get access to 
that? Allocation of a scarce resource is going to become a bigger 
and bigger pressure. In terms of challenge in this legislation, at the 
moment there is a right to appeal, but that would still be held within 
the local authority, so if you don’t like the decision they have made 
about you being homeless or not then you can appeal, but it is fairly 
limited in its scope. Shelter, on a range of housing issues, does seek 
judicial review and it is something we will be looking to do soon 
after 2012 as there are individual cases where this legislation is not 
being met. There is a Scottish Public Service Ombudsman who can 
make judgments on decisions that local authorities make about the 
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provision of their services, but it is not that strong of a body to 
reinforce this.  
 
The 2012 homelessness target is essentially saying that if you are 
unintentionally homeless you will have the right to permanent 
housing.  To put Scotland, as far as we can see, ahead of the 
countries we have looked in terms of a legislative target on 
homelessness. Undoubtedly delivering that on the ground is a 
massive challenge and right now, with private housing developers 
building so few, it is even more difficult as well as the fact that we 
are going to be facing an increased number of repossessions and 
private homeowners who may be looking for accommodation 
elsewhere. I think it establishes a responsibility to house people. 
I’m not sure it definitively says there is an inalienable right to 
housing in Scotland but it will ensure, if we can ensure it’s delivery, 
that there would be an improved provision of housing for homeless 
people across Scotland. 
 
 

 
 
 

Bob Jordan, Threshold 
 
Threshold is an organization 
that is thirty years old this 
year. We do two things; one, 
we help people to solve their 
housing problems and two, we 
campaign for a better housing 
system. We are all aware of 
the current economic downturn 
and one thing is for sure, that 
the pain of an economic 
downturn is not shared 
equally, that it is the people at 
the bottom end of the rented 

market in our case who are suffering the most. Last year we dealt 
with ten threatened or legal evictions per week. Situations where 
people were being physically removed from their home by the 
landlord, locked out of their premises or had their belongings 
destroyed including things like family photographs [and] children’s 
school uniforms. This year it is thirty per week. People might be 
surprised that legal evictions still happen in this country, and they 
are growing.  
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The vast majority of landlords are legally compliant but there are a 
small number of landlords who are now taking the law into their 
own hands. This is because of course, tenants are suffering and 
struggling to pay their rent. Some landlords are buy-to-let investors 
who are themselves struggling to pay their mortgages. There is 
increased tension between landlords and tenants and landlords are 
taking it out on tenants. In the context of a right to housing what I 
am saying is many of those landlords are operating out of the right 
to property that exists in the Irish Constitution, which basically says 
that this is my place and I can have it back whenever I want. 
Because we don’t have a counterbalancing right to housing in our 
Constitution they feel they can do that. So the lack of a right to 
housing in Ireland does affect how people think about the world. I 
was kind of disappointed with what the Minister said this morning, 
and he said something different at our launch a few weeks ago 
about the right to housing, and I think that shows that a lot of the 
things the government is doing are actually progressing a right to 
housing in Ireland, but obviously that is not the lens out of which 
they operate. 
 
That is what I want to talk about the current state of play with 
regard to the right to housing in Ireland. Within getting into where 
these came from, these dimensions of a right to housing come from 
General Comments in International Law. They include: accessibility, 
do people have access to housing including people who can’t afford 
housing; security of tenure, which basically means that you are able 
to hang onto your home; affordability, that housing should be 
affordable; location and suitability close to where your family has 
grown up or schools, etc.; availability of services, materials and 
infrastructure, in other words houses need to be located near the 
shops, roads etc.; and habitability, the standard and quality of the 
house and the cultural adequateness of the house, and this 
particularly applies to ethnic groups. 
 
There are considerable legislative sources of the right to housing in 
Ireland and there is a lot of housing legislation as well as equality 
legislation. An example for instance, a landlord cannot discriminate 
against somebody on the basis of gender, sexual orientation or race 
under equality legislation in Ireland. There has never been a case 
taken under it; no landlord has ever been challenged on that. 
Equally there are other provisions in contract law. 
 
Housing in Ireland is largely dominated by owner occupation.  There 
is limited availability of social housing and the private rented sector 
has an increasingly important role. Since the beginning of the State, 
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the government had two approaches. One was to promote home 
ownership and the second was to provide social housing and local 
authority housing in the main. In the 1980s that policy changed and 
basically there was a whole scale sell off of the family silver, if you 
like. Two-thirds of our social housing was sold off, and we are still 
recovering from that. We had 330 thousand social housing units in 
the mid 1980s.  We still only have about 127 thousand at the 
moment. We have 43 thousand households on local authority 
waiting lists, clearly those numbers don’t compute. What has been 
interesting in the right of access to housing is a report that was 
done by NESC, which is a government policy think tank. The 2004 
report said that the government must increase the number of social 
housing units by 200 thousand by 2012. To be fair to the 
government, they have put those resources in place to meet that 
target year on year and they are not too far off target at the 
0moment. That is a considerable change from the beginning of this 
century. 
 
In terms of access and promoting access to social housing, there is 
progress and the resources are there, and the Minister spoke this 
morning about a 4 percent reduction in the social housing budget, 
but nevertheless, in the current economic context that’s not bad. 
There is some progress in building up our social housing programme 
again. A lot of people have been locked out of social housing, 
particularly single people because there aren’t local authority 
houses out there for single people and also one-parent families. To 
a large extent those people are located in the private rented sector 
and that sector has grown considerably in Ireland in the last ten 
years from 8 percent in 1996 to 13 percent in 2006. The number of 
people in receipt of rent supplement has exploded really in that 
period because of the lack of social housing. The spend in 1990 was 
8 million; it is up to 400 million currently. There are a lot of people 
who are vulnerable and we would say the most vulnerable people 
are those living in the private rented sector. It is largely dominated 
by single people and by one-parent families. What the government 
then tried to do, because there are so many vulnerable people living 
in the private rented sector, was try to build up the private rented 
sector to put a stronger regulatory framework in place so it would 
be useful as a means of social housing. 
 
The most significant progress in terms of the right to housing in the 
last ten years has been the Residential Tenancies Act 2004 because 
what it clearly does is set out the rights and responsibilities of 
landlords and tenants.  The most important thing in it is that it 
provides security of tenure for people living in the private rented 
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sector. In other words, if you rent from a landlord in the morning, 
for the first six months the landlord can ask you to leave that 
property and doesn’t have to give you a reason, but thereafter you 
have security for a further three-and-a-half years and the landlord 
can’t really ask you to leave except for certain reasons, such as 
they are selling the property or a family member is going to live 
there or they are going to substantially refurbish the property and 
that involves vacating the property.  Obviously there are protections 
in place around that so that a landlord can’t simply say, ‘my niece is 
going to college in Dublin and she needs the place.’ They have to 
actually happen and if it doesn’t happen the landlord has to write to 
the previous tenant giving them first refusal on that property. There 
are a lot of safeguards in this legislation. 
 
I suppose there [could be] a right to housing in the Irish 
Constitution that [stated] security of tenure could be for life.  In 
other jurisdictions it was limited to four years, really as a 
negotiation between [the] property owner’s interests and 
organizations like ourselves who represent tenants. We said, ‘Let’s 
have security of tenure for life,’ and they said, ‘Let’s have security 
of tenure never,’ and this is what we came up with. Four years is 
important.  I think if that legislation had been ten years or more 
that would have been open to a Constitutional challenge. and in that 
sense, the lack of a right to housing delimited the security of tenure 
that’s there. 
 
The other thing that is very important is that there is a right to 
redress in that legislation as well. If a landlord is in breach of that 
legislation, there is a purpose built dispute resolution service for the 
private-rented sector. It costs €25 and you can have your dispute 
heard by mediation, adjudication or tribunal hearings. The dispute 
can be anything from a landlord not returning a rent deposit to the 
standard of your accommodation to noisy neighbors. There is an 
absence of rent control when we talk about the affordability issue. 
Rent control is basically putting a cap on the amount of rent a 
landlord can actually charge. What the legislation does is say that 
rent can’t be above market levels, but market levels are what 
someone is willing to pay. It does mean that if a landlord makes an 
inordinate increase in the rent, you could challenge. If your rent 
increased by more than 10 percent you could challenge that under 
the private residential tenancies board and they could instruct the 
landlord to lower the amount of rent. That doesn’t really exist 
anywhere else in Europe at the moment.  
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In terms of the operation of the act to date, all the interest groups 
have been supportive of the legislation.  The most significant 
problem with the legislation is that there have been delays in the 
hearing of disputes. That has, to a certain extent, undermined the 
legislation. Nevertheless, over two-thirds of cases have been taken 
by tenants. The majority of tenant actions are around deposit 
retention. The majority of landlord actions are around rent arrears. 
There have also been criminal prosecutions as well. In a sense this 
legislation puts the relationship between landlord and tenant on a 
rights basis; it also puts it on a business basis, and it also gives 
redress to individuals on very low incomes who otherwise would 
have no other way of having their dispute resolved. 
 
 

 
 

Clare Naughton, Northside 
Community Law Centre 
 
Northside Community Law 
Centre is a charitable 
organization. It provides legal 
representation, assistance and 
advice to people living within 
our catchment area. We also 
provide community education 
courses and we have a

mediation service as well.  Just in terms of how we decide what 
cases we’re going to take on, it starts really with whatever issues 
we find are coming up in our local area, and one of the bigger 
issues that has come up in recent years has been a particular issue 
around Section 62 of the Housing Act 1966.   
 
Section 62 of the Housing Act 1966 is a particular provision used by 
local authorities; it’s the only provision they can really use to evict 
tenants from local authority houses.  The unfairness and the real 
difficulty with this piece of legislation is that it only allows tenants to 
go into court but doesn’t allow them the right of reply.   So, if a 
tenant is going to be evicted, they’re served a summons and the 
summons basically implies that they will have the right to reply 
because it does ask you to come into court and show cause why you 
shouldn’t be evicted from your home.  When you go into court, you 
don’t actually have a right to say that.  The big difficulty we have is 
what right do we have to [tell a] higher court [that they should not 
permit the use of] Section 62 in the future.  First of all, what rights 
do we have?  Our rights come, first of all, from our Constitution.  
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Our Constitution unfortunately does not give us the right to 
housing, as we all know—we’ve been discussing it for two days now.  
Our Constitution gives us a right to property rights and this right to 
property takes precedence over any right that anybody else might 
have because it’s there, and it’s a defined right.  I’ve set out in the 
paper that has been handed out to you exactly what the property 
rights are.  
 
The second rights that we have are fundamental rights and they’re 
under Article 40 of our Constitution.  There’s two separate rights 
that have been defined there and the first right that’s defined is the 
inviability of the dwelling house.  The inviability of the dwelling 
house basically says that you have a right to have your house safe 
and secure.   
 
I suppose the most prominent case in that has been Mrs. Heeney 
[Article 40.5 of the Irish Constitution, ‘the Inviolability of the 
Dwelling House’], basically Mrs. Heeney lived in her flat in 
Ballymun.  She had major difficulties with health and she had major 
difficulties with her age and accessing the stairs which were in the 
Ballymun flats.   The flats were constantly breaking down, and the 
local authority were fixing them but not often enough and Mrs. 
Heeney spent her time walking up and down the flats of Ballymun 
on her balcony and that’s as far as she could get.  She wasn’t able 
to access the health services she needed and basically what the 
courts [said the dwelling house was inviable].  The house [should 
be] so secure that it can’t be invaded; at the same time, you should 
have the right to come and go as you please.  That’s as far as we’ve 
gotten for adults living in a home. 
 
The second right that has been defined has been more defined for 
children than for adults, and what has been defined is that there is 
a right to accommodation for children.  That’s as far as it’s gotten in 
terms of the right to housing.  Unfortunately, the Supreme Court in 
a recent decision in 2001 [stated] that courts should be slow to 
define any further socioeconomic rights, meaning that any rights 
that aren’t already defined probably won’t be defined unless there’s 
a change in body on the Supreme Court and the panel is sitting 
there at the moment.  So basically, we have our socioeconomic 
rights; we have what we call our unenumerated rights, as they are 
now, and I think it will be a while before they change, so if we are 
really going to get a defined right to housing, I would imagine there 
would have to be some sort of constitutional amendment for that to 
happen.  What obligations and rights do we have?  Well we know 
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we have an obligation to provide housing but that hasn’t been 
defined as giving someone a right to actually have housing. 
 
I’ve briefly mentioned the international spectrum in the papers [that 
were handed out] that over 40 percent of the world’s constitutions 
actually have a right to housing or a reference to a right to housing.  
I’ve mentioned the South African Constitution; our colleague is here 
today from South Africa.  I’ve mentioned a certain case from South 
Africa and I’ve already mentioned to her that I put it into the papers 
and I think she’s going to discuss it, so I’m going to leave it for her 
to discuss it.  
 
What else do we have?  We’ve mentioned the Constitution and the 
legislative provisions to provide housing.  We also have our 
international treaties and our European treaties and obligations that 
we have in international law, but the difficulty is that unless we’ve 
actually enacted them into Irish legislation, they actually hold no 
weight in Irish courts.  We have a dual ratification process in Ireland 
but it’s simply not enough for a minister or the Taoiseach to sign up 
to the treaties; we actually have to enact them.   
 
The major development in Irish legal history in terms of human 
rights came in 2003 with the European Convention on Human 
Rights Act, and I know it was mentioned earlier that in England it 
was enacted because they wanted to; I think the difference here [in 
Ireland] was that we had to enact it because of our commitment to 
the Good Friday Agreement, so that kind of showed the impetus in 
which we actually enacted the agreement.  The other thing to point 
out is that we had until the 31 December 2003 to enact it and we 
waited until the 31 of December 2003 to enact it. The European 
Convention on Human Rights Act has played a huge part in recent 
years in housing legislation, particularly around the issue of Section 
62.  There’s been a lot of litigation in the last four years around this 
issue.  The first principle, and the most important principle that 
we’ve been successfully able to rely upon thus far, is Article 8 of the 
European Convention on Human Rights.  Article 8 basically provides 
respect for private and family life and that private and family life 
can be the physical and emotional life; it also can be a single person 
as much as it’s a family in terms of our Irish Constitution.  The 
difference between the Constitution and the European Convention 
on Human Rights is that the European Convention on Human Rights 
respects more than just the marital family.  There has been a recent 
case in Ireland in which [the Courts] did respect the non-marital 
family, but it is a very under-defined right whereas Article 8 actually 
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protects the non-marital family as well as a single person, and it 
defines everything [including] the standard 2.4 [member] family.  
 
In terms of an actual right to a home, Article 8 doesn’t provide a 
right to a home but what it does provide is an actual home itself—
your standard four walls and bricks.  It includes Travellers 
accommodations; it hasn’t been defined to include people living in 
residence in hostels and in institutions; it hasn’t been defined to 
include those situations.  What protections has it been described to 
afford?   
 
A very recent case in the United Kingdom was Connors v. The 

United Kingdom and it kind of stemmed from here in terms of what 
rights we can develop.  Mr. Connors was a Traveller or [part of] a 
gypsy family.  He was evicted from his home; his accommodation at 
the time was a mobile home on a site, and he was evicted from that 
home because of anti-social behavior not of his own doing, but of 
his sons and his son-in-law.  His son-in-law lived in the site next 
door to him and his sons lived elsewhere, but he was evicted.  The 
summary procedure used is exactly the same as the summary 
procedure we use here. The difference between here and England 
was that first of all, he had a right to legal aid and the second 
difference, was that there is another provision and they didn’t use 
the other provision that they could’ve used.  They relied on the 
[provision] that gives no right of reply in court.  So basically, Mr. 
Connors challenged his case all the way to Strasbourg. They 
determined that because there was no right of reply, it was an 
automatic breach of his rights under Article 8.  Again, he pleaded 
other articles, he pleaded Article 13 and Article 6 of the Convention 
as well, but because the court could determine it under Article 8, 
they stuck with Article 8. 
 
Moving on from there, there was a case in Ireland in 2004.  It was 
the case of Fennel [Fennel v. Dublin City Council].  Mrs. Fennel was 
being evicted from her home under Section 62 of the Housing Act.  
She had challenged her case on appeal to the circle court and when 
she got to the circle court, the circle court judge was asked to 
interpret her case in light of the European Convention on Human 
Rights Act, which had come in just two or three months beforehand.  
So at the time, she’s in the circle court and the act is now in play.  
The judges in the Supreme Court were asked to answer the 
question as to whether or not Section 62 had to be interpreted in 
light of Article 8 and in terms of the European Convention on 
Human Rights Act.  Unfortunately, the judges in the Supreme Court 
felt because the document and everything that had happened 
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requiring her to leave her home occurred before 31 December 
2003, they felt that the European Convention on Human Rights Act 
wasn’t relevant and they couldn’t rely upon it.   
 
There were a few interesting comments made in that case and one 
of them that the judge did mention [was] that he would be 
interested to see in the future how the European Convention on 
Human Rights Act would play out on this provision of Section 62. 
 
Then we move on to McConnell [McConnell v. Dublin City Council 

and Ors], thinking [positively] because we have the case of Fennell 
and we have all our positive comments from Fennell.  We moved on 
to McConnell, which is a decision in the high court that not only 
challenged the European Convention and Human Rights breaches, 
but also challenged constitutional breaches.  Unfortunately, they 
were unsuccessful.  The applicant, Mr. McConnell, was unsuccessful 
in the high court but I can tell you that that case is in for hearing in 
December in the Supreme Court, so we’ll be interested to see not 
only how the European Convention on Human Rights Act will play 
out, but some other arguments on the Constitution.  
 
While the Constitution has been tested around this issue before, the 
particular questions that have been raised haven’t been tested and 
they relate again to family rights and children’s rights, so my panel 
will be an interesting one in terms of the right to stay in your home 
and to have a fair hearing.   
 
Moving on, there have been other decisions as well.  Gifford [Gifford 
v. Dublin City Council] was one when applying for an injunction. The 
importance of Gifford is that we know that the European Convention 
on Human Rights Act, because it doesn’t specify that there’s a right 
to apply for an injunction, the courts now won’t give injunctive 
relief, which means if a decision—either pending or at the end of a 
decision, the court doesn’t have the right to restrain an action, 
which is very unfortunate for the strength of the act.   
 
A few other cases, the most important one is Donegan v. Dublin 
City Council.  Donegan is the first successful case to challenge 
Section 62 of the Housing Act.  Basically what happened [was that] 
again the allegation was that Mr. Donegan’s son was committing 
anti-social behavior.  Mr. Donegan was asked to have his son leave 
the premise and he didn’t want [him] to, the reason being that Mr. 
Donegan was concerned.  His son was a drug addict; he was aware 
that if his son left the home, the cycle would become a lot worse for 
him.  He refused to apply for an order and so, they evicted him. The 
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high court judge refused to allow that to happen and basically what 
she said was that in that particular case, she was very strict in her 
isolation of it, in that particular case, because of the dispute of facts 
(there was a dispute as to whether or not Mr. Donegan’s son had 
actually been involved in any anti-social behavior at all), and 
because he wouldn’t have received a hearing in the district court, it 
was a breach of Article 8 of his rights. 
 
And finally, there’s a case I haven’t mentioned, and it’s a very 
recent case.  Its’ a British decision.  It’s McCann v. the United 

Kingdom and McCann is a step on from Connors.  What happened in 
England after Connors was that the House of Lords interpreted the 
decision of Connors to apply to gypsies only or to a unique 
population such as gypsies.  McCann was a separate decision that 
basically said, no, it should apply to everybody.  Everybody is 
entitled to a fair hearing if they’re going to be evicted from their 
home. 
 
The final issue and the big issue, particularly for law centres, is the 
lack of legal aid.  The one benefit that people in England have that 
people in Ireland don’t have is that they do have a right to legal aid.  
Because of the structure of the legal aid act, Irish applicants won’t 
get legal aid for a housing issue, so it’s a big issue if you’re going to 
be evicted from your home. 
 
Question & Answer 
 
Question (Q):  Does James Jopling think that by 2012 they 
can reach their target and eradicate homelessness in 

Scotland? 
 
Answer (A): James Jopling, Shelter Scotland:  If you were a 
politician in Scotland, I would say absolutely yes, it could be done. 
Legislatively, I would say yes.  The target can be met on all 
decisions, but it will need a dramatic increase in temporary 
accommodation for families. We need 120 percent of the local 
housing in existence, but housing supply is not the only answer. 
Prevention of homelessness and support services for those at risk 
would help. Then we’d have a pretty good chance. Can we do it?  
Absolutely. Wait and see. 
 
Q:  We do not have accessible housing for people with 

disabilities and who need full time assistance. Can you 
comment on that? 
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A: James Jopling, Shelter Scotland:  There are specific targets 
for that in Scotland.  I’m not sure yet if it is actually being 
implemented; we do need to make sure it happens. 
 
Q:  Recently we have seen the trampling of the rights of local 
public housing tenants. A public private partnership was 

agreed five years ago to redevelop the estate but not a single 
brick has been built. 5 PPP projects by this same developer 

have now collapsed. This is a very practical example of rights 
being ignored. The new decision of the City Council is to 

relocate the residents, which is just another form of eviction. 
If you are interested in finding out more or supporting us go 

to www.stmichaelsestate.ie  
 
A:  No response from panelists. 
 
Q:  With regard to the protection of tenancy rights and 
entitlements to incremental purchase, etc. have you (Clare 

Naughton) any thoughts on the Constitutional Committee’s 

9th report? 
 
A:  Clare Naughton, Northside Community Law Centre:  Any 
evidence for the argument for redressing was supposed to be on a 
right to property; there was a lobby for it to include the right to 
housing. It’s interesting in the conclusions; there was a case made 
by Gerry White in TCD that objections on limitations were 
unfounded. The Committee was cross party and committed to 
looking at ESCR in the Irish Constitution. [I’m] not sure if this can 
be used in jurisprudence though. 
 
 
Q:  You didn’t refer to international human rights 
instruments and whether they can be utilized in the Irish 

context. What are the obstacles to this? There is a blanket 

right to property—Article 43.1. Article 43.2 says it has to be 
regulated by social justice and the common good. Isn’t this 

used?  Why not?  Can it be used in future? 
 
A: Clare Naughton, Northside Community Law Centre: We 
can’t rely on international agreements unless they are enacted. We 
signed up to this in the 1970’s but it hadn’t been successfully used 
until the Donegan case. Cases are taken to the ECHR in Strasbourg, 
but the court [ultimately] decides. This just puts pressure on the 
government.  For example, the Norris [Norris v. Ireland] case on 
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homosexuality. On the second part of the question, yes, we should 
use it. The Residential Tenancy Act used it a bit. 
 
Bob Jordan, Threshold:  Also, the Planning Act 2002. It’s watered 
down land or money in lieu of housing. The common good is 
referenced in the Residential Tenancies Act. The Regulatory Board 
for Social Housing could be worth pursuing for this. 
 
Noeleen Hartigan, Programmes Director, Amnesty 
International Ireland:  Our judiciary are allergic to ESC Rights. 
For example, they are fighting all cases on the right to education. 
This is a new area of focus for NGOs. Simon in 1988 was not 
informed by international law. It was based on getting someone to 
take responsibility. No one knew what they were signing in 1989. 
 
Q:  With regard to the declaration of incompatibility, was any 

remedy given? 
 
A: Clare Naughton, Northside Community Law Centre:  There 
is an obligation on the AG to inform the Taoiseach, but this hasn’t 
been made as the Donegan case has gone to a Supreme Court 
Appeal. There is no reason why the government shouldn’t have 
amended Section 62. It loses money for the state; it’s impractical, 
but it’s not in the Housing Bill now unless it comes in as an 
amendment. 
 
Q:  Can you comment on the right of access? A problem of a 

past history of anti-social behaviour can mean that people 
are excluded from local authority housing altogether. 
 
A: Bob Jordan, Threshold:  We need to have ‘Move-on’ 
accommodations.  There are no agreements on ring fencing it. It’s 
more fundamental than behaviour; there is no commitment to move 
anyone from street homelessness or hostels into housing. A big 
challenge is getting a commitment out of local authorities. In the 
new bill, there is talk about excluding people with three months [or 
more] arrears, but that would exclude hundreds of people. 
 
Clare Naughton, Northside Community Law Centre:  I know of 
a case where the tenant was €635 in arrears and was served 
several notices to quit.  By the time the case came up in court it 
was €1500, even if they had come to court, which they didn’t. 
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Workshop Summaries – Day Two 
 

 

 
 
On the second day of workshops, participants were once again 
asked to break into five small groups to discuss the five principles of 
HRBA in relation to a different set of specific workshop topics.   
 
Objectives of the workshops: 
 

• Gain broad familiarity with HRBA. 
• Develop greater depth of one of the five principles (depending 

on the session chosen) with a focus on practical application 
based on the experience of a practitioner. 

• Discuss the transferability of the principle in the wider 
context. 

 
Workshop 1: Express application of human rights in Irish 

courts 
 
Speaker:  Michael Farrell, Free Legal Advice Centre 
Facilitator:  Bailey Grey, Amnesty International Ireland 
 
Introduction: 
  
Michael Farrell addressed express application of human rights and 
his work at the Free Legal Advice Centre. He discussed progressing 
human rights through strategic litigation in Ireland. 
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Overview of group discussion/feedback: 
 
Participants were given the opportunity to discuss their ideas and 
views on the issues presented in the workshop in a roundtable 
discussion. The following outlines the participants' views and 
highlights the main points discussed during the workshops. 

What can we learn about express application from this 
example? 

• The application of a rights based approach depends on first of all 
identifying and defining the issue at hand as a rights issue. It was 
noted that this approach may move issues from areas of hard law 
to soft, normative situations but it concurrently stresses that 
what is at issue is justice not charity. 

Opportunities and benefits of using the HRBA principle of 
express application: 

• Everyone agreed that at this stage it is a great tool for advocacy, 
but there are still some issues for enforcement and it would need 
another couple of years to become a real legal tool. 

Challenges to using the HRBA principle of express application: 

• Barriers identified to the dissemination of widespread HRBA 
included current low levels of awareness of Human Rights 
legislation amongst the judiciary, redressing this will require 
education. 

• A lack of effective advocacy for HRBA was identified as a barrier 
in the wider community, including the NGO sector. 

• Our dualist legal system was identified as a significant barrier to 
the express application of international human rights law or 
humanitarian law instruments in the Irish legal context. 

• The main challenge seems to be how to enforce international 
human rights conventions in Irish domestic law. As of today, it 
does apply.  Can it be enforced as it’s not yet incorporated in the 
domestic law? 

• It can be challenging to gain access to / communicate with the 
Department of Justice. 

Three Key Points: 
 
1. The first step in the application of rights based approaches needs 

to be identifying and defining the issue at hand as a rights issue 
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2. Low levels of awareness and lack of effective advocacy are major 
challenges in using the HRBA principle of application.  

3. Issues with enforcement are holding back work in this area 
 
 
Workshop 2: Participation in programme and service delivery 
 
Speaker:  Marlene O’Connor, Galway Simon Community 
Facilitator: Anne Molloy, Amnesty International Ireland 
 
Introduction:  
 
Marlene O’Connor addressed the participation of rights holders / 
service users in the programme development and homelessness 
service delivery of Galway Simon. 

 
Overview of group discussion/feedback: 
 
Participants were given the opportunity to discuss their ideas and 
views on the issue presented in the workshop in a roundtable 
discussion. The following outlines the participants’ views and 
highlights the main points discussed during the workshops. 

What can we learn about participation from this example? 
 

• Having service users participate helps identify and redress gaps 
in service provision and procedures and so helps everyone realise 
that the work involved can be done in a different and better way. 

• Service user participation encourages the users to voice their 
criticisms and complaints, to encourage other users to do so, and 
to develop leadership skills. 

• A trusted, experienced facilitator is essential to support the 
users, to report their concerns to management and board 
accurately, and to ensure that all users are properly represented 
and heard.  

• Support for users should include all relevant information and re-
assurance that there will be no repercussions from their voicing 
their concerns and that their comments will be acted on.  

• An independent location for service users to meet is important. 
• Staff, management and board members may need to be shown 
that user participation will be of benefit to them. 
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Opportunities and benefits of using the HRBA principle of 
participation: 
 

• The identification of gaps in service provision will help to improve 
the service provided.  For example, comments by service users 
on the lack of a required facility enable the service provider to 
plan or campaign for its provision. 

• The involvement of service users in assessing service delivery 
may improve the work of staff and management.  For example, 
having a service user appraise the work of the CEO. 

• The existence of participatory user groups enables campaigning 
and lobbying groups to provide essential information and tools so 
that the user groups can begin to campaign for themselves. 

• The principles of HRBA will ensure that the services and policies 
are directed at the right people. 

Three Key Points: 
 
1. Need to strengthen the support for service users and provide the 

necessary provisions for them to carry out their work in the most 
effective way. 

2. The five HRBA principles will be used as guides to ensure the 
services and policies are directed at the right people. 

3. Service user participation fosters encouragement of other users 
to voice their concern and develop leadership skills  

 
 
Workshop 3: Empowerment of mental health service users 
 
Speaker:  John Redican, Irish Advocacy Network 
Facilitator: Karol Balfe, Amnesty International Ireland 
 
Introduction:  
 
John Redican addressed the empowerment of mental health service 
users in the work of the Irish Advocacy Network, how this has been 
achieved, what it looks like in practice, and the challenges that can 
arise. 
 
Overview of group discussion/feedback: 
 
Participants were given the opportunity to discuss their ideas and 
views on the issue presented in the workshop in a roundtable 
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discussion. The following outlines the participants’ views and 
highlights the main points discussed during the workshops. 

What can we learn about empowerment from this example? 

• It is essential to allow and support people in making their own 
choices, even if the choice they make may be one you would not. 

• It seems sometimes that a right is only a right if everyone 
agrees with it (question of universality). 

• There is an experience between those who have studied mental 
health and those who have experienced mental health.  There are 
lessons to be learned from both groups. 

• The human rights framework remains the same but assumptions 
about rights holders change.  For example, whether the rights 
holder needs protection from outside forces or from themselves. 

Opportunities and benefits of using the HRBA principle of 
empowerment: 
 

• Sometimes it is difficult for service provider staff to let go of the 
power in this way. 

• The conditions to allow people (service provider staff) to grasp 
the concept of empowerment are not always there – ‘giving 
empowerment is difficult when you down have the power yourself 
to do so.’ 

• There is a need to determine what information is needed to allow 
empowerment. 

• Every individual should be involved in their own treatment. 
• Empowerment could be given through participation, i.e. 
developing procedures/processes 

Challenges to using the HRBA principle of empowerment: 
 

• Mental health disguised by drink/drug addiction raises the 
question of how to bring someone into the process of HRBA. 

• Training should be provided to deal with these situations. 
• Learning: Lack of empowerment might lead to destructive 
behaviour. 

 

Three Key Points: 
 
1. To empower those who need treatment does not mean to 

disempower the treatment giver. 
2. There is a need to further discuss power relationships within the 

HRBA principle of empowerment. 
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3. The HRBA removes the argument of ‘deserving/not deserving.’ 
 
 
Workshop 4: Delivery of healthcare to older persons 

Speaker:  Professor Des O’Neill, Tallaght Hospital and
   Working Group on Elder Abuse 
Facilitator:  Ruth Gallagher, Amnesty International 

Ireland  
 
Introduction: 

Des O’Neill addressed non-discrimination and prioritisation of 
vulnerable groups. He focused on ageing, health and human rights. 
He addressed the need not only to link health and human rights 
generally but with specific regard to the consequences for providing 
care for older persons with specific health needs and vulnerabilities.   
 
Overview of group discussion/feedback 
Participants were given the opportunity to discuss their ideas and 
views on the issue presented in the workshop in a round table 
discussion. The following outlines the participant’s views and 
highlights the main points discussed during the workshops. 

What can we learn about non-discrimination from this 
example? 

• Care for marginalized groups can currently be delivered in a 
mechanical/technical manner and that it is important for this to 
be challenged at a wider level in order to champion people’s 
rights. 

• The moral aspect respecting values/dignity is essential for 
effective service delivery. 

Opportunities and benefits of using the HRBA principle of non-
discrimination: 
 
• In working with marginalized groups to empower them through 
initiatives such as residents committees. 

Challenges to using the HRBA principle of non-
discrimination:  

• Achieving positive action/ change in an environment of long term 
disempowerment 
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• Resource and funding issues 
• Prejudice 
• Virtue based approach vs. a rights based approach 
• A lack of care in the community 
• This could be overcome by a quality (not quantity) based 
approach in order to strengthen services and through 
professionals taking on the role of challenging fixed ideas at a 
structural level. 

 

Three Key Points: 
 
1. Needs to be addressed from a quality not quantity approach.  
2. It is essential to respect the moral aspect, respecting values/ 

dignity for effective service delivery.  
3. Needs to be a fundamental change in the environment and 

attitude to achieve change. 
 

Workshop 5: Redress and accountability in housing service 

provision  
 

Speaker:  Dáithí Downey, Homeless Agency 
Facilitator: Lianne Murphy, Amnesty International 

Ireland 

 
Introduction: 
 
Dáithí Downey addressed accountability and participation 
particularly in his work at the homeless agency. He discussed the 
use of service user participation as a mechanism and driving force 
to move people out of homelessness.  
 
 
Overview of group discussion/feedback: 
 
Participants were given the opportunity to discuss their ideas and 
views on the issue presented in the workshop in a roundtable 
discussion. The following outlines the participants’ views and 
highlights the main points discussed during the workshops. 

What can we learn about accountability from this example? 
 

• It is very difficult to obtain appropriate accountability even with 
the proper resources.  
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• Mechanism is the problem; lacking in local authority, lacking in 
desire. 

• The housing authority tends to transfer responsibility as soon as 
they can. 

• Very bad attitudes especially for cases with Travellers.  
• It’s hard for people to go to housing authority. 
• Solicitors really don’t have good attitude.  
• There has been an improvement in housing management 
practices in the last few years, but there are still huge gaps. 

• Training and awareness is really needed. 
• Huge problem: If you are refused housing there is no right to 
appeal. 

• Needs to be an independent association to deal with appeals. 
• If you are six months homeless, you should have the right to 
complain.  

• It is difficult to provide advocacy for this; the legal route is time 
consuming and costly. 

• The attitude on the ground is that people are not willing to 
change: 

    - Local authorities 
   - HSE 
   - Government departments, etc. 
• Strong connection between central government and local 
government.  

• People working in the Department of Social Welfare know about 
entitlements, they understand what people need and their 
situations. 

• There is an apparent trend where people are transferring 
responsibility as fast as they can. Local units are difficult to deal 
with. 

- Housing authorities/ Traveller authorities. 
• Dublin City Council – They are not used to being challenged.  
• Arbitrary decision-making, not transparent. 

Opportunity and benefits of using the HRBA principle of 
accountability:  
 

• Need for accountability on a variety of levels. 
• The bouncing from one governmental department to another is a 
central problem.  

• This makes it very hard to hold the government accountable.  
• The resources are lacking.  Resources need to be provided by the 
government in order for anything to happen. 

• The government is very careful to limit people’s power. 
• In terms of preventing homelessness:  
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• Policy document doesn’t have to be applied, so what meaning 
does it have if it does not have to be applied? 

• In the policy, it only addresses the ownership of housing. 
• There are a lot people that are left out of this policy. 
• There are a lot of people who are owners who are very poor and 
are left out of the policy. 

• Allocation is horrible, need more government staff to deal with 
the homeless. 

• During this new era of economic instability, homelessness 
becomes more of an issue that needs to be dealt with.  

• One positive is that because homelessness is becoming more and 
more of an issue due to the economic pressure, there is hope that 
it will get more attention on the governmental level.  

• What about emergency accommodation? Who is responsible? 
What if it is not adequate? 

• The amount of emergency in the system stands as a barrier to 
reform. 

• People need to be able to change their status as soon as 
possible.  

• Remove the label of “homeless” quick. 
• If you persist in homelessness, you become stigmatised and 
labelled. It often becomes more of a stronghold on the person, 
making it harder to escape. 

• “There is a sufficient amount of emergency housing but the 
problem lies in the insufficient quality and standards of that 
housing” – Dáithi 

Three Key Points: 
 
1. The lack of resources remains a problem.  
2. Clarity is needed.  People need to be aware of their human 

rights. Participation - without participation it is hard to have 
accountability. 

3. Responsibility - there needs to be a clearer line of who is 
responsible. 
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Afternoon Proceedings – Day Two 
 
Speakers: 
 

o Kate O’Regan, Judge of the Constitutional Court of 
South Africa 

o John Redican, Rights-holder 
 
________________________________________________ 
 
Keynote Address: 
 
Kate O’Regan, Judge of the Constitutional Court of South 
Africa - “Social and Economic Rights in the South African 
Constitution: An Introduction” 
 

The South African Bill of Rights entrenches a range of social and 
economic rights. For example, Section 26 provides that, ‘Everyone 
has the right to have access to adequate housing.’  And Section 27 
provides that, ‘Everyone has the right to have access to healthcare 
services, including reproductive health care, sufficient food and 
water, and social security, including, if they are unable to support 
themselves and their dependants, appropriate social assistance.’  
Subsection (2) of both these rights provides that ‘the state must 
take reasonable legislative and other measures, within its available 
resources, to achieve the progressive realisation of each of these 
rights.’ Other provisions of the Bill of Rights provide for the right to 
basic education and the right of children to basic nutrition, shelter, 
basic healthcare services and social services.  The Bill of Rights also 
protects property and labour rights. 
 
In including such rights within the Bill of Rights, South Africa went 
beyond the conventional terrain of a Bill of Rights. Most domestic 
rights instruments protect civil and political rights, such as the right 
to freedom and expression, association and gathering, and the 
rights to form and join political parties and to vote. Few protect 
social and economic rights directly. However, a distinction between 
the civil and political rights and social and economic rights was not 
followed when the Universal Declaration of Human Rights was 
adopted in 1948 by the General Assembly of the United Nations. 
Civil and political rights were grouped together with social and 
economic ones and no distinctions were drawn between them. Only 
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when conventional effect was given to the Declaration were the 
rights separated into the ICCPR and ICESCR.  
 
As a matter of normative desirability, there is no difference between 
social and economic rights and civil and political rights. The 
desirability of ensuring that all citizens receive basic education, are 
properly housed, have access to food, clean water and medical care 
is, I think, not a controversial one. Indeed, social and economic 
rights are in some sense anterior to civil and political rights. The 
basic needs of human beings to shelter, nutrition and clothing need 
to be met before a lively interest in freedom of expression or 
association arises. It is for this reason that most international 
documents acknowledge the indivisibility and interdependence of 
social and economic rights, on the one hand, and political and civil 
rights on the oth..er.1 
 
In the South African context, however, the inclusion and protection 
of socio-economic rights in the Constitution has a great significance. 
The real effect of centuries of colonialism, followed by decades of 
apartheid has been the impoverishment of black South Africans and 
the correlative enrichment of white South Africans. Our society 
remains one of the most unequal in the world, and one in which the 
colour of one’s skin remains a strong predictor of socioeconomic 
status. Given the fact that unless basic needs of food, housing and 
education are met, civil and political rights remain luxuries, 
entrenching only civil and political rights in South Africa would 
indeed have carried the message that the Constitution contained a 
charter for whites and the wealthy, but displayed no concern for the 
real needs of black South Africans who had been historically 
dispossessed and excluded. The inclusion of socioeconomic rights in 
the Constitution therefore is a strong indication of the intention of 
the drafters of the Constitution to build a nation—to address the 
needs of the disadvantaged. It is a strong indication of the ‘nation-
building’ character of our Constitution. It is also a strong indication 
of the fact that our Constitution is a Constitution for change, not for 
the status quo. 
 
Civil and political rights vs. social and economic rights 

Despite the interconnectedness of civil and political rights and 
socioeconomic rights however, there is a widespread and persistent 
view amongst lawyers, political scientists and social commentators 
that civil and political rights on the one hand, and social and 

                                                 
1
 Paragraph 3 of the Limburg Principles on the implementation of the International Covenant on 

Economics, Social and Cultural Rights, for example, asserts that “human rights and fundamental 

freedoms are indivisible and Interdependent.” 
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economic rights on the other, are in some significant way 
conceptually different. Social and economic rights have been 
labelled ‘second generation’ rights by writers on human rights and 
distinguished from so-called ‘first generation’ rights—civil and 
political rights. It might be useful this afternoon to consider the 
question whether social and economic rights are different in some 
significant way from civil and political rights. Before I start 
considering the grounds that may suggest difference however, I 
would like to emphasise the fact that civil and political rights and 
social and economic rights are interdependent and related.  
 
Civil and political rights and social and economic rights are both 
grounded in the recognition of the human dignity of rights-bearers.  
There can be no argument therefore that the rights are different in 
desirability or in normative force.  Arguments that assert differences 
between these two classes of rights are based either on a perceived 
difference inhering in the jurisprudential nature of the rights 
themselves or on a perceived difference inhering in the institutional 
manner appropriate to their enforcement.  
 
Inherent character of rights 

The first potential basis for difference relates to a difference in the 
inherent character of the classes of rights concerned. The main 
arguments made here are first, that social and economic rights 
impose positive obligations upon the state while civil and political 
rights impose negative obligations; and second, that social and 
economic rights are vague, while civil and political rights are not. 
 
I think it is helpful in considering the first question to identify what 
obligations may be understood to be imposed upon states by rights. 
This is no time to elaborate upon that vexed jurisprudential question 
of what is a right. Instead, I will adopt Henry Shue’s threefold 
analysis.2 Shue argues that the protection of human rights implies 
three levels of duty:  
 

The primary obligation not to infringe rights directly (the 
obligation to respect); the secondary obligation to prevent a 
right from being infringed by private actors (the obligation to 
protect); and the tertiary obligation to fulfill social rights (the 
obligation to fulfill). Without being persuaded that the 
categorisation is valid for all purposes and therefore trying to 

                                                 
2
 Shue Basic Rights: Subsistence, Affluence and US Foreign Policy 2 ed (Princeton Univ Press, 1996).  

See also Shue “The interdependence of duties” in Alston and Tomasevski eds The Right to Food 

(Marthinus Nijhoff, 1984). 
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persuade you that it is, I would suggest nevertheless that it 
may be helpful in the discussions that lie ahead. 

 
Primary obligation (negative) 

The primary obligation placed upon a state is clearly not to infringe 
the right. For example, a law prohibiting membership of a particular 
organisation is, on its face, an infringement of the freedom of 
association and could be challenged and in all likelihood, set aside. 
Civil and political rights as well as social and economic rights can be 
infringed and enforced in this way. 
 
Secondary obligation: obligation to ensure private persons 

do not infringe right 
This aspect of the obligation imposed upon the state by a right is 
clearly more controversial in application than the primary level of 
the right.  This secondary sense of rights conceives of a right as 
imposing upon the State an obligation to ensure that no private 
individual infringes them. It is clearly a form of obligation not 
generally considered to be imposed by many rights. It also clearly 
overlaps with the question South Africans have grappled with under 
the head of ‘horizontality.’ Our Constitution now deals with 
horizontality in section 8(2) which provides that, ‘A provision of the 
Bill of Rights bind a natural or a juristic person if, and to the extent 
that, it is applicable, taking into account the nature of the right and 
the nature of any duty imposed by the right.’  Of course, in the 
context of equality, the Constitution contains a further and different 
provision which expressly imposes obligations upon all citizens not 
to discriminate against other citizens (and thus gives the right to be 
free from discrimination a “horizontal” effect): 
 

9(4) “No person may unfairly discriminate directly or indirectly 
against anyone on one or more grounds in terms of 
subsection (3). National legislation must be enacted to 
prevent or prohibit unfair discrimination.” 

 
Tertiary obligation: obligation to fulfill rights (positive 

enforcement) 
The third level of obligation Shue sees imposed upon states by 
rights is the obligation to fulfil the right itself. In the context of civil 
and political rights, the notion that a right to participate in elections 
means a right to vote is an uncontroversial, but nevertheless 
positive, enforcement of a right. Similarly the right to a fair trial, 
including the right to counsel at the state’s expense, and the right 
to a passport are commonly considered to be civil and political 
rights, which contain clear tertiary level obligations. On the other 
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hand, not all civil and political rights will necessarily impose tertiary 
level obligations. The right to freedom of movement, for example, is 
rarely considered to impose an obligation of free air or train travel 
upon a state. 
 
Much of the reasoning that suggests that civil and political rights are 
different from social and economic rights assumes that civil and 
political rights are concerned with the primary level of obligation, 
whereas social and economic rights are concerned with the tertiary 
level of obligation. This assumption is flawed. Indeed, some civil 
and political rights do only operate at the primary level, but many 
may arguably operate at the secondary and tertiary levels as well. 
Similarly, social and economic rights do not operate only at the 
tertiary level but may operate at the primary and secondary levels 
as well.  
 
This right is formulated in negative, primary obligation terms 
although it is contained within the clause concerned with housing. 
Similarly, the right to education could well be applied to prevent a 
law, which ruled that no person suffering from Down’s syndrome, 
for example, was permitted to enter any school as a student or 
learner. 
 
Recognising that rights, whether civil, political, social or economic, 
can impose primary, secondary and tertiary obligations upon 
government makes us realise that the conceptual differences, if 
any, between the rights do not lie here. It may be that there are 
differences of degree rather than a difference in principle but that is 
not something I have time to canvass further here.  
 
In sum, it seems to me that arguments concerning the distinction 
between civil and political rights on the one hand and social and 
economic rights on the other do not inhere in the content of the 
rights themselves.  
 
Institutional considerations for enforcement 

The second distinction generally known between civil and political 
rights and socioeconomic rights relates to institutional competence 
to enforce the rights and particularly concerns the appropriateness 
of the judiciary as an agency for enforcement. There are two kinds 
of arguments raised in this context: the first argument was most 
comprehensively captured by Lon Fuller in his article “The Forms 
and Limits of Adjudication.”3 Fuller argued that certain types of 
decisions are ‘polycentric’ decisions, which are unsuitable for 
                                                 
3
 Fuller “The Forms and Limits of Adjudication” 1978-9 Harvard Law Review 353 at 394ff. 
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adjudication. He used the metaphor of a spider’s web to describe 
the notion of polycentricity; if you pull on one strand in the web, all 
the others are affected.  The extent to which they are affected 
depends upon their relationship to the strand pulled. He argued that 
it is not easy to resolve polycentric decisions through reasoned 
argument, which Fuller understood to lie at the heart of 
adjudication, because each step of the decision to resolve the 
problem presents a different set of implications. Determining a 
budgeting process may be a classic polycentric problem, as each 
decision to allocate a sum of money to a particular function implies 
less money for the others. Any change in the allocation will have a 
major impact for all other decisions related to the budget.  
 
Enforcement of equality rights, particularly where the discriminatory 
conduct complained of constitutes the denial of a benefit, may also 
lead to budgetary implications; similarly, ordering that informal 
housing may not be demolished without ensuring that alternative 
accommodation is available will have budgetary implications. In 
none of these cases, however, is the redrawing of the budget an 
issue before the court. It does not seem to me therefore, that the 
argument concerning polycentricity of decisions themselves speaks 
of a sustainable difference between the two categories of rights.  
Civil and political rights may give rise to polycentric problems upon 
enforcement just as social and economic rights do. Often, however, 
the way in which the right is formulated will render the polycentric 
problem peripheral to the issues before the court. 
 
The second argument, which concerns institutional enforcements, 
relates to questions of separation of powers and democracy. It is 
argued that to the extent that socioeconomic rights require 
expenditure by government in order to meet at least tertiary level 
obligations; this is a matter more properly for parliament and 
should not be a matter for enforcement by the courts. This is so, in 
particular it is argued, because in seeking to realise social and 
economic rights, difficult questions of policy arise as to which 
mechanisms should be adopted, and in circumstances where there 
is shortage of resources, some rights will have to be given priority 
over others. Such decisions, it is argued, are appropriate for the 
elected and representative arm of government to determine, not 
the judiciary. 
 
What has become clear is that socioeconomic rights arise in 
litigation in many different ways.  Although there is no sharp 
distinction between civil and political rights on the one hand and 
socioeconomic rights on the other, at an abstract level, the essential 
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concerns, which animate those proposing such a distinction—the 
separation of powers and institutional concerns—remain relevant to 
the interpretation and enforcement of all rights.  
 
A discussion at a high level of abstraction resolves none of the 
difficult and testing questions. These remain to be answered in 
respect of each right, in each case on its own facts and 
circumstances. What is emerging is that the closer the case is to a 
court’s core competence (protecting individuals within an existing 
legislative or common law framework) the more easily reliance on 
the rights will result in direct remedies.  The closer the case is to 
the core competence of the executive, in particular in relation to the 
development of policy, the more indirect and systemic the remedies 
are likely to be. The separation of powers and the limitations of the 
judiciary as an institution therefore will continue to affect the 
development of socio-economic rights jurisprudence.  As important 
however, is the need for litigation around socioeconomic rights to be 
connected to a broader strategy for social justice. Winning cases is 
not enough, nor is having a progressive Constitution. The hard 
yards still have to be won on the ground.  
 
John Redican, Rights-holder 
 
Perhaps, I’ll explain a little more about the Irish Advocacy Network 
and the type of advocacy we provide.  It’s called peer advocacy and 
mental health and that means that all of us who work as advocates 
in the network have, ourselves, experienced poor mental health or 
have a diagnosis of mental illness and we have recovered to the 
level where we’re able to support others.  I think support is vital for 
everyone.   
 
I’m sometimes asked if I suffered from mental health problems.  
Well, not always because that’s not the whole way of defining a 
person.  Some of my experiences were actually quite enjoyable; it’s 
quite nice to feel free to act in a crazy manner sometimes.  I do 
think that one of the ways to ensure that people’s rights are not 
infringed [upon] is for those of us whose rights are not being 
infringed to feel as indignant about infringements as the people who 
are on the receiving end, so to speak.   
 
I brought a quote from Immanuel Kant with me that I think says it 
best; “The civil law tells us what we must do in order to be happy, 
that is if we infringe on the laws there will be punishment that 
happen, and we will be happier if we are not punished.”  Civil law 
tells us what we ought to do in order to be worthy of happiness, and 
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I think when we talk about universal human rights [we refer to] the  
Universal Declaration of Human Rights, but they only become 
universal if we all share the same beliefs.  One of those beliefs that 
we all have that inheres in us as human beings is that vulnerable 
people need our support and I think that we have an obligation to 
promote the rights of vulnerable people and that’s how I’m going to 
leave it.  Thank you very much. 
 
Closing Remarks: 
 
Colm O’Gorman, Executive Director, Amnesty International Ireland 

 
It falls to me to try and close the conference, and I must say I am 
overwhelmed by an effort I might make to try and reflect on the 
contributions we’ve had over the past two days, and I don’t think I 
can.  I don’t think it’s possible in the space of ten minutes to reflect 
back on the things we’ve heard over the past two days, the ideas 
we’ve shared, the responses we’ve felt and experienced and added 
ourselves to the conversations.  There have been so many 
extraordinary light bulb moments, so many extraordinary moments 
of connection that you can almost feel happen in the room at 
moments.  I know I’ve had a great many myself and I’ll spend the 
next, I was going to say weeks, but possibly months and even years 
reflecting back on some of what I’ve heard today and just 
incorporating that into how I live, not just how I approach my work. 
 
In Amnesty’s Annual Report for this year, which was launched 
obviously in the year that marks the 60th anniversary of the 
Universal Declaration of Human Rights, there was a sense as one of 
the key messages of the report that human rights remained a vision 
yet to be realized and an expression of disappointment on the 60th 
anniversary that governments across the world had yet failed to live 
up to the obligations that they took on board in 1948 when they 
adopted as we know, without a single dissenting voice, the 
declaration.  I think that for me, the one thing that I hear, and I 
think the South African constitution captures it most beautifully in 
so many ways, is the concept of human rights as an opportunity to 
work towards a way in which we can live and to free the potential of 
each person as Justice O’Reagan said a moment ago.  [It’s] a clear 
transformative vision of how we might relate to each other, how we 
might live together, and how we might share the experience of 
being human, all of us individually and then collectively.   
 
I think Justice O’Reagan’s contribution towards the end of the 
conference was fantastic in that moment of the conference because 
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it pulled together what we discussed over the past few days.  Never 
have I heard concepts of indivisibility so beautifully brought into 
context and so well placed before a conference, and we’re very 
grateful to her for coming along. 
 
One of the things that did strike me was that there was a statistic 
that you mentioned in the course of your presentation; it was a 
statistic about the risk of transmission of HIV from mothers during 
pregnancy.  I can remember 12 years ago in the UK, and I suppose 
this speaks specifically to the impact that poverty has on outcome, 
that the risk of transmission from a pregnant woman with HIV to 
her child during pregnancy or childbirth was about 5 percent yet we 
hear how disproportionate that risk remains in communities where 
people live in poverty.  We’ve had so many moments over these 
past two days where we can see an absolute link between poverty 
and human rights violations where we can see poverty in and of 
itself as a human rights violation and a violation that drives and 
deepens further human rights violations. 
 
So I suppose what I’m left with is the idea of a vision yet to be 
realized, but actually that’s something to be embraced with 
optimism, idealism, passion, and not considerable excitement.  The 
idea of human rights as an evolving and emerging understanding of 
how we might interpret and incorporate those rights into policy and 
into legislation but with a purpose, a purpose to make them real in 
the individual lives of all peoples, a solid and meaningful framework 
upon which we can build, as we work to build, a just, equal and 
fairer society.   
 
What has also been clear, and it’s been said during the conference, 
is that human rights are no silver bullet.  They are not the absolute 
solution and no absolute truth.  Beyond the fundamental principle of 
human dignity what I do hold personally to be an absolute truth.  
Equally, reflecting domestically, as we move into a new era in 
Ireland where we’re challenged to look beyond simple dogma for 
values about who we are and how we might live together, an era 
when we have to challenge ourselves to look, to develop an 
understanding, an individual, and from that a collective sense of our 
own values and how we choose to live together.  I really do think 
that human rights and the concept of human dignity give us a solid 
foundation on which we can build that, provided of course that we 
avoid the mistakes of the past.  That we don’t ever allow ourselves 
to ever view human rights as a concept as dogma, but rather as an 
emerging truth of how we can live, how we can love, how we can 
share our lives and share care for each other.  Equally, I think we 
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have to be careful that we don’t allow those principles to be adopted 
as dogma for others.  That we don’t become lazy or complacent in 
our own thinking and that we don’t allow others to take on board a 
set of beliefs because sometimes, that’s easier than having to 
engage with and do the work to take ownership of those beliefs. 
 
When Mark spoke earlier, he was talking about the work that 
happened through the UK Department of Health in bringing human 
rights home into the UK health service; I was really struck by a 
crucial component of the work that he did seemed to me to be have 
people centrally involved in the development of how this would 
work, how they would decide together.  The act of participation of 
those involved allowed everyone to develop a sense of ownership, 
of excitement, of determination, of a job of work to be done, of a 
way of being and a way of working to be championed.  I think it 
spoke powerfully to the impact that human rights approaches can 
have in places where up until now, governments have repeatedly 
resisted those approaches and adoptions.  
 
In the context of the contributions from our own political leaders 
over the past couple of days it’s been fascinating for us to have two 
ministers come and speak to an Amnesty conference, and I want to 
express our gratitude for the fact that they did.  I think that’s a 
remarkable move forward in a country where social, economic, and 
cultural rights have not been seen as something that are human 
rights and can be championed as human rights.  The fact that they 
engaged at this level was important.   
 
It was striking that a discourse on rights was almost entirely absent 
from the contribution from the Minister for Health.  The principles 
were there and they were good, and I think we can engage and 
work on that, but also there was, for me, an entire absence of a 
commitment to the values inherent within human rights in the 
presentation we heard from the Minister today.  I think it’s 
important that we can hear that, engage with that, reflect that back 
in a meaningful objective way that seeks to engage a conversation 
that we can move forward in an approach that seeks to engage a 
conversation that we can move forward, and as I said earlier in an 
approach that’s about an evolving understanding and emergence of 
our own truth.  Perhaps there’s something we need to learn in the 
course of that conversation as well; perhaps there’s something 
we’re missing and something that we don’t get.   
 
We are grateful that the conversations have started.  We’re grateful 
to all of you for being here and helping us develop those 
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conversations.  I hope you’ve found this to be a meaningful 
experience; I know we have.  I’m delighted to be personally 
involved in this.  
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